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“WE’RE JUST LIVIN’ IN THE “WE’RE JUST LIVIN’ IN THE 
FUTURE AND NONE OF THIS FUTURE AND NONE OF THIS 

HAS HAPPENED YET” HAS HAPPENED YET” 

WHAT DIDN’T PASSWHAT DIDN’T PASS
–– HB 1432HB 1432
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RightRight ofof repurchaserepurchase forfor propertyproperty ownerowner ifif::
–– projectproject isis cancelled,cancelled,
–– nono progressprogress mademade forfor 55 years,years, oror
–– propertyproperty becomesbecomes unnecessaryunnecessary forfor publicpublic useuse

forfor whichwhich itit waswas acquiredacquired
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“WE’RE JUST LIVIN’ IN THE “WE’RE JUST LIVIN’ IN THE 
FUTURE AND NONE OF THIS FUTURE AND NONE OF THIS 

HAS HAPPENED YET” HAS HAPPENED YET” 

WHAT DIDN’T PASSWHAT DIDN’T PASS
–– Proposed amendment to Texas ConstitutionProposed amendment to Texas Constitution
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–– Proposed amendment to Texas ConstitutionProposed amendment to Texas Constitution
RequireRequire paymentpayment ofof relocationrelocation expensesexpenses byby
condemningcondemning authorityauthority forfor thethe acquisitionacquisition ofof
homesteadhomestead oror farmfarm toto ensureensure ownerowner isis fullyfully
compensatedcompensated andand maintainsmaintains theirtheir standardstandard ofof livingliving

“I HAD SOME VICTORY THAT “I HAD SOME VICTORY THAT 
WAS JUST FAILURE IN DECEIT”WAS JUST FAILURE IN DECEIT”

TheThe votersvoters willwill bebe askedasked toto decidedecide nextnext
monthmonth aa proposedproposed amendmentamendment toto ArticleArticle I,I,
SectionSection 1717 ofof thethe TexasTexas ConstitutionConstitution..
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PropositionProposition
Sec. 17. (a) No person's property shall be

taken, damaged, or destroyed for or applied to
public use without adequate compensation
being made, unless by the consent of such
person, and only if the taking, damage, or
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p , y g, g ,
destruction is for:
(1) the ownership, use, and enjoyment of the
property, notwithstanding an incidental use, by:
(A) the State, a political subdivision of the State,
or the public at large; or
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Proposition cont’d.Proposition cont’d.
(B) an entity granted the power of eminent domain
under law; or
(2) the elimination of urban blight on a particular parcel
of property.
(b) In this section, "public use" does not include the
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( ) p
taking of property under Subsection (a) of this section for
transfer to a private entity for the primary purpose of
economic development or enhancement of tax revenues.
(c) On or after January 1, 2010, the legislature may
enact a general, local, or special law granting the power
of eminent domain to an entity only on a two-thirds vote
of all the members elected to each house.

CASESCASES
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Cascott, L.L.C. v. City of Arlington, Cascott, L.L.C. v. City of Arlington, 278 S. W. 278 S. W. 
3d 523, (Tex. App. 3d 523, (Tex. App. –– Fort Worth 2009, pet. Fort Worth 2009, pet. 
denied)denied)
–– ArrangementArrangement forfor CityCity toto ownown newnew DallasDallas

“THERE’S TREASURE FOR THE TAKING, FOR “THERE’S TREASURE FOR THE TAKING, FOR 
ANY HARD WORKING MAN”ANY HARD WORKING MAN”

TAKINGS FOR ECONOMIC DEVELOPMENTTAKINGS FOR ECONOMIC DEVELOPMENT
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gg yy
CowboyCowboy StadiumStadium andand toto leaselease itit toto CowboysCowboys
onon aa longlong termterm basisbasis

–– LandownersLandowners arguedargued condemnationcondemnation violatedviolated
ArtArt.. 11,, SecSec.. 1717 ofof ConstitutionConstitution
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Cascott, L.L.C. v. City of Arlington cont’d.Cascott, L.L.C. v. City of Arlington cont’d.
–– FortFort WorthWorth CourtCourt ofof AppealsAppeals “[T]he“[T]he [legislative][legislative]

determinationdetermination ofof publicpublic necessitynecessity isis presumptivelypresumptively
correct,correct, absentabsent proofproof byby thethe landownerlandowner ofof thethe
[condemning[condemning authority’s]authority’s] fraudfraud oror proofproof thatthat thethe

“THERE’S TREASURE FOR THE TAKING, FOR “THERE’S TREASURE FOR THE TAKING, FOR 
ANY HARD WORKING MAN”ANY HARD WORKING MAN”

TAKINGS FOR ECONOMIC DEVELOPMENTTAKINGS FOR ECONOMIC DEVELOPMENT
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[condemning[condemning authority s]authority s] fraudfraud oror proofproof thatthat thethe
condemningcondemning authorityauthority actedacted arbitrarilyarbitrarily oror capriciouslycapriciously..

–– “[t]he“[t]he meremere factfact thatthat aa privateprivate actoractor willwill benefitbenefit fromfrom aa
takingtaking ofof propertyproperty forfor publicpublic use,use, however,however, doesdoes notnot
transformtransform thethe purposepurpose ofof thethe takingtaking ofof thethe property,property, oror
thethe meansmeans usedused toto implementimplement thatthat purpose,purpose, fromfrom aa
publicpublic toto aa privateprivate useuse..””

“THE PRICE YOU PAY”“THE PRICE YOU PAY”
DISMISSAL OF A CONDEMNATION CASEDISMISSAL OF A CONDEMNATION CASE

PR Investments and Specialty Retailers, PR Investments and Specialty Retailers, 
Inc. v. State, Inc. v. State, 251 S.W. 3d 472 (Tex. 2008)251 S.W. 3d 472 (Tex. 2008)
–– StateState soughtsought toto condemncondemn aa ..34073407--acreacre stripstrip

fromfrom aa propertyproperty ownedowned byby PRPR InvestmentsInvestments
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fromfrom aa propertyproperty ownedowned byby PRPR InvestmentsInvestments
whichwhich waswas anan officeoffice complexcomplex andand distributiondistribution
facilityfacility andand leasedleased toto SpecialSpecial Retailers,Retailers, IncInc..

–– TheThe State’sState’s planplan includedincluded narrowingnarrowing thethe
frontagefrontage roadroad atat thethe entranceentrance ofof thethe complexcomplex
toto oneone lanelane..

PR Investments and Specialty Retailers, Inc. PR Investments and Specialty Retailers, Inc. 
v. State, cont’d.v. State, cont’d.

–– BothBoth companiescompanies complainedcomplained citingciting safetysafety
issuesissues andand TxDOTTxDOT redesignedredesigned theirtheir planplan..

““THE PRICE YOU PAY”THE PRICE YOU PAY”
DISMISSAL OF A CONDEMNATION CASEDISMISSAL OF A CONDEMNATION CASE
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gg pp
–– SatisfiedSatisfied SRISRI diddid notnot attendattend thethe SpecialSpecial

Commissioners’Commissioners’ HearingHearing..
–– PRIPRI askedasked forfor additionaladditional damagesdamages..
–– PRIPRI andand thethe StateState appealedappealed thethe AwardAward..
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PR Investments and Specialty Retailers, Inc. v. PR Investments and Specialty Retailers, Inc. v. 
State, cont’d.State, cont’d.

–– BeforeBefore trial,trial, thethe StateState returnedreturned toto theirtheir initialinitial planplan toto
whichwhich bothboth SRISRI andand PRIPRI objectedobjected..

–– TheThe trialtrial courtcourt dismisseddismissed thethe casecase withoutwithout prejudiceprejudice
andand awardedawarded SRISRI andand PRIPRI allall expertexpert witnesswitness andand

“THE PRICE YOU PAY”“THE PRICE YOU PAY”
DISMISSAL OF A CONDEMNATION CASEDISMISSAL OF A CONDEMNATION CASE

Olson & Olson, LLP                                                                  Olson & Olson, LLP                                                                  1313

andand awardedawarded SRISRI andand PRIPRI allall expertexpert witnesswitness andand
attorneys’attorneys’ feesfees andand expensesexpenses..

–– TheThe CourtCourt ofof AppealsAppeals reversedreversed thethe trialtrial court’scourt’s
judgmentjudgment andand remandedremanded thethe casecase..

–– TheThe SupremeSupreme CourtCourt affirmedaffirmed thethe rulingruling statingstating therethere isis
nono statutorystatutory requirementrequirement thatthat thethe condemnorcondemnor eveneven
mentionmention itsits plansplans forfor thethe condemnedcondemned propertyproperty beyondbeyond
statingstating "the"the purposepurpose forfor whichwhich thethe entityentity intendsintends toto
useuse thethe propertyproperty..””

“THE PRICE YOU PAY”“THE PRICE YOU PAY”
DISMISSAL OF A CONDEMNATION CASEDISMISSAL OF A CONDEMNATION CASE

FKM Partnership, Ltd. v. Board of Regents of FKM Partnership, Ltd. v. Board of Regents of 
the University of Houston System, the University of Houston System, 255 S.W. 255 S.W. 
3d 619 (Tex. 2008)3d 619 (Tex. 2008)
–– FKMFKM ownedowned aa tracttract ofof landland adjacentadjacent toto thethe
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–– FKMFKM ownedowned aa tracttract ofof landland adjacentadjacent toto thethe
UniversityUniversity ofof HoustonHouston campuscampus withwith thethe
UniversityUniversity acquiredacquired forfor expansionexpansion..

–– FKMFKM appealedappealed thethe amountamount ofof thethe SpecialSpecial
Commissioners’Commissioners’ awardaward..

“THE PRICE YOU PAY”“THE PRICE YOU PAY”
DISMISSAL OF A CONDEMNATION CASEDISMISSAL OF A CONDEMNATION CASE

FKM Partnership, Ltd. v. Board of Regents FKM Partnership, Ltd. v. Board of Regents 
of the University of Houston System, of the University of Houston System, 
cont’d.cont’d.

–– TheThe UniversityUniversity amendedamended itsits PetitionPetition reducingreducing
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yy gg
thethe sizesize ofof itsits proposedproposed acquisitionacquisition..

–– FKMFKM filedfiled aa MotionMotion toto DismissDismiss..
–– TrialTrial CourtCourt grantedgranted thethe motionmotion andand awardedawarded

fees,fees, expensesexpenses andand damagesdamages toto FKMFKM..
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“THE PRICE YOU PAY”“THE PRICE YOU PAY”
DISMISSAL OF A CONDEMNATION CASEDISMISSAL OF A CONDEMNATION CASE

FKMFKM Partnership,Partnership, LtdLtd.. vv.. BoardBoard ofof RegentsRegents ofof thethe
UniversityUniversity ofof HoustonHouston System,System, cont’dcont’d..

–– CourtCourt ofof AppealsAppeals reversedreversed..
–– SupremeSupreme CourtCourt heldheld thethe trialtrial court’scourt’s dede novonovo
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proceedingproceeding isis notnot limitedlimited toto thethe exactexact
compensationcompensation factsfacts andand issuesissues presentedpresented toto
CommissionersCommissioners..

“THIS HARD LAND”“THIS HARD LAND”
DEFINING COMPENSABLE PROPERTY DEFINING COMPENSABLE PROPERTY 

INTERESTSINTERESTS
CanyonCanyon RegionalRegional WaterWater AuthorityAuthority vv..
GuadelupeGuadelupe-- BlancoBlanco RiverRiver Authority,Authority, 258258
SS..WW..22dd 613613 (Tex(Tex.. 20082008))
–– CondemnorCondemnor soughtsought toto condemncondemn propertyproperty alreadyalready
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dedicateddedicated toto anotheranother publicpublic useuse..
–– WhenWhen aa publicpublic entityentity seeksseeks toto condemncondemn propertyproperty

alreadyalready dedicateddedicated toto anotheranother publicpublic use,use, thethe
condemneecondemnee withwith authorityauthority overover thethe propertyproperty toto bebe
condemned,condemned, toto preventprevent thethe condemnation,condemnation, mustmust showshow
thatthat thethe newnew condemnationcondemnation wouldwould practicallypractically destroydestroy
thethe publicpublic useuse toto whichwhich itit hashas beenbeen devoteddevoted..

“THIS HARD LAND”“THIS HARD LAND”
DEFINING COMPENSABLE PROPERTY DEFINING COMPENSABLE PROPERTY 

INTERESTSINTERESTS
CanyonCanyon RegionalRegional WaterWater AuthorityAuthority vv.. GuadelupeGuadelupe--

BlancoBlanco RiverRiver Authority,Authority, cont’dcont’d
–– TheThe CourtCourt ofof AppealsAppeals foundfound thatthat thethe WaterWater Authority’sAuthority’s

proposedproposed newnew intakeintake structurestructure willwill resultresult inin practicalpractical
destructiondestruction ofof partpart ofof thethe lake'slake's existingexisting publicpublic useuse..
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–– TheThe SupremeSupreme Court,Court, notingnoting thatthat newlynewly createdcreated
easementeasement wouldwould onlyonly restrictrestrict accessaccess toto lessless thanthan oneone
halfhalf ofof oneone percentpercent ofof LakeLake Dunlap'sDunlap's totaltotal surfacesurface
area,area, duedue toto anan existingexisting intakeintake easementeasement thatthat couldcould
bebe overlapped,overlapped, foundfound thatthat therethere wouldwould bebe nono practicalpractical
destructiondestruction ofof thethe existingexisting recreationalrecreational useuse andand
reversedreversed andand remandedremanded thethe casecase toto thethe trialtrial courtcourt toto
considerconsider condemnationcondemnation damagesdamages..



7

Block House Municipal Utility District v. City Block House Municipal Utility District v. City 
of Leander, of Leander, 291 S.W. 3d 537 (Tex. App. 291 S.W. 3d 537 (Tex. App. ––
Austin 2009, no pet)Austin 2009, no pet)
–– TheThe CityCity ofof LeanderLeander soughtsought toto acquireacquire aa wastewaterwastewater

tt kl dkl d d di t dd di t d bb thth Bl kBl k

“THIS HARD LAND”“THIS HARD LAND”
DEFINING COMPENSABLE PROPERTY DEFINING COMPENSABLE PROPERTY 

INTERESTSINTERESTS
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easementeasement acrossacross parklandparkland dedicateddedicated byby thethe BlockBlock
HouseHouse MunicipalMunicipal UtilityUtility DistrictDistrict..

–– MUDMUD arguedargued notnot onlyonly thethe paramountparamount publicpublic purpose,purpose,
butbut alsoalso assertedasserted thatthat SectionSection 2626..001001 ofof thethe TexasTexas
ParksParks andand WildlifeWildlife CodeCode requiredrequired thethe CityCity toto makemake aa
specificspecific findingfinding thatthat nono feasiblefeasible andand prudentprudent
alternativealternative toto thethe takingtaking existedexisted..

“THIS HARD LAND”“THIS HARD LAND”
DEFINING COMPENSABLE PROPERTY DEFINING COMPENSABLE PROPERTY 

INTERESTSINTERESTS
Block House Municipal Utility District v. City of Block House Municipal Utility District v. City of 

Leander, cont’d.Leander, cont’d.
–– WithoutWithout specificallyspecifically addressingaddressing whetherwhether aa “feasible“feasible

andand prudentprudent alternative”alternative” existed,existed, thethe CourtCourt indicatedindicated
thatthat suchsuch aa determinationdetermination waswas subjectsubject toto judicialjudicial
reviewreview onlyonly uponupon aa showingshowing ofof fraud,fraud, badbad faith,faith, oror
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yy pp gg ,, ,,
arbitraryarbitrary andand capriciouscapricious actionaction onon thethe partpart ofof thethe CityCity..

–– TheThe CourtCourt analogizedanalogized thethe determinationdetermination toto thethe
determinationdetermination requiredrequired ofof everyevery municipalmunicipal actionaction inin
eminenteminent domaindomain byby SectionSection 251251..001001 ofof thethe TexasTexas
LocalLocal GovernmentGovernment CodeCode thatthat thethe CityCity “considers“considers itit
necessarynecessary..”” OnceOnce thethe citycity meetsmeets thatthat burden,burden, aa
presumptionpresumption ofof necessitynecessity arisesarises andand thethe factfact ofof
necessitynecessity cancan onlyonly bebe challengedchallenged byby aa showingshowing ofof
fraud,fraud, badbad faith,faith, oror arbitrarinessarbitrariness..

Southwestern Bell Telephone, L.P. v. Southwestern Bell Telephone, L.P. v. 
Harris County Toll Road Authority, Harris County Toll Road Authority, 282 282 
S.W. 3d 59 (Tex. 2009)S.W. 3d 59 (Tex. 2009)
–– SWSW BellBell mademade aa claimclaim forfor expensesexpenses relatedrelated toto

thth l til ti ff itit f ilitif iliti tt llll thth

“THIS HARD LAND”“THIS HARD LAND”
DEFINING COMPENSABLE PROPERTY DEFINING COMPENSABLE PROPERTY 

INTERESTSINTERESTS
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thethe relocationrelocation ofof itsits facilitiesfacilities toto allowallow thethe
constructionconstruction ofof aa tolltoll roadroad projectproject..

–– TheThe TexasTexas SupremeSupreme CourtCourt reliedrelied onon thethe longlong
establishedestablished rulerule thatthat aa utilityutility companycompany forcedforced
toto relocaterelocate fromfrom aa publicpublic rightright--ofof--wayway mustmust
bearbear thethe costcost ofof suchsuch relocationrelocation andand denieddenied
thethe claimclaim..
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“THIS HARD LAND”“THIS HARD LAND”
DEFINING COMPENSABLE PROPERTY DEFINING COMPENSABLE PROPERTY 

INTERESTSINTERESTS
Southwestern Bell Telephone, L.P. v. Harris Southwestern Bell Telephone, L.P. v. Harris 

County Toll Road Authority cont’d.County Toll Road Authority cont’d.
–– UnlessUnless thethe statestate specificallyspecifically assumesassumes partpart ofof

thethe expense,expense, utilityutility companiescompanies cancan clearlyclearly bebe
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pp yy pp yy
“required“required toto removeremove atat theirtheir ownown expenseexpense anyany
installationsinstallations ownedowned byby themthem andand locatedlocated inin
publicpublic rightsrights ofof wayway wheneverwhenever suchsuch relocationrelocation
isis mademade necessarynecessary byby highwayhighway
improvementsimprovements..””

State v. Central Expressway Sign Associates, State v. Central Expressway Sign Associates, 2009 2009 
WL 1817305 (Tex.), 52 Tex. Sup. Ct. J. 978WL 1817305 (Tex.), 52 Tex. Sup. Ct. J. 978
–– SignSign companycompany arguedargued thatthat billboardbillboard advertisingadvertising

revenuesrevenues shouldshould bebe includedincluded inin thethe analysisanalysis ofof fairfair
marketmarket valuevalue ofof thethe billboardbillboard easementeasement beingbeing
acquiredacquired

“PAY ME MY MONEY DOWN”“PAY ME MY MONEY DOWN”
COMPENSABLE INTERESTS IN BILLBOARDSCOMPENSABLE INTERESTS IN BILLBOARDS
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acquiredacquired..
–– TheThe SupremeSupreme CourtCourt rejectedrejected thethe signsign company'scompany's

argumentargument pointingpointing outout thatthat TexasTexas lawlaw onlyonly allowsallows thethe
incomeincome approachapproach toto bebe consideredconsidered whenwhen thethe takingtaking
causescauses aa materialmaterial andand substantialsubstantial interferenceinterference withwith
accessaccess toto thethe propertyproperty oror whenwhen onlyonly aa partpart ofof thethe landland
isis beingbeing taken,taken, soso thatthat lostlost profitsprofits maymay demonstratedemonstrate
thethe effecteffect onon thethe marketmarket valuevalue ofof thethe remainingremaining
propertyproperty..

“PAY ME MY MONEY DOWN”“PAY ME MY MONEY DOWN”
COMPENSABLE INTERESTS IN BILLBOARDSCOMPENSABLE INTERESTS IN BILLBOARDS

State v. Central Expressway Sign Associates, State v. Central Expressway Sign Associates, 
cont’d.cont’d.

–– TheThe applicationapplication ofof thisthis rulerule isis supportedsupported forfor "two"two
reasonsreasons:: first,first, becausebecause profitsprofits fromfrom aa businessbusiness areare
speculativespeculative andand oftenoften dependdepend moremore uponupon thethe capitalcapital

Olson & Olson, LLP                                                                  Olson & Olson, LLP                                                                  2424

speculativespeculative andand oftenoften dependdepend moremore uponupon thethe capitalcapital
invested,invested, generalgeneral marketmarket conditions,conditions, andand thethe businessbusiness
skillskill ofof thethe personperson conductingconducting itit thatthat itit doesdoes onon thethe
business'sbusiness's locationlocation;; andand second,second, becausebecause onlyonly thethe
realreal estateestate andand notnot thethe businessbusiness hashas beenbeen takentaken andand
thethe ownerowner cancan presumablypresumably continuecontinue toto operateoperate thethe
businessbusiness atat anotheranother locationlocation..""
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“HIDING ON THE BACKSTREETS”“HIDING ON THE BACKSTREETS”

LOST AND DIMINISHEDLOST AND DIMINISHED
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LOST AND DIMINISHED LOST AND DIMINISHED 
ACCESSACCESS

City of San Antonio v. Pollock, City of San Antonio v. Pollock, 284 S.W. 3d 284 S.W. 3d 
809 (Tex. 2009)809 (Tex. 2009)
–– InverseInverse condemnationcondemnation claimclaim ---- homeownershomeowners arguedargued

City'sCity's negligencenegligence relatedrelated toto aa municipalmunicipal landfilllandfill
allowedallowed benzenebenzene toto contaminatecontaminate theirtheir propertyproperty andand

“DO WHAT YOU LIKE, BUT DON’T DO IT “DO WHAT YOU LIKE, BUT DON’T DO IT 
HERE”HERE”

REGULATORY TAKINGSREGULATORY TAKINGS
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p p yp p y
reducereduce theirtheir propertyproperty valuesvalues..

–– TheThe SupremeSupreme CourtCourt reiteratedreiterated thatthat meremere negligencenegligence
whichwhich leadsleads toto thethe destructiondestruction ofof propertyproperty isis notnot aa
takingtaking.. ToTo constituteconstitute aa taking,taking, thethe governmentgovernment mustmust
actact intentionallyintentionally.. "This"This requirementrequirement isis rootedrooted inin thethe
constitutionalconstitutional provisionprovision thatthat aa compensablecompensable takingtaking
occursoccurs 'only'only ifif propertyproperty isis damageddamaged oror appropriatedappropriated forfor
oror appliedapplied toto aa publicpublic useuse..'"'"

Martin v. City of Rowlett, Martin v. City of Rowlett, 2008 WL 2008 WL 
5076629 (Tex. App. 5076629 (Tex. App. –– Dallas 2008, no pet)Dallas 2008, no pet)
–– SheShe arguedargued thatthat thethe SpecialSpecial CommissionersCommissioners

diddid notnot havehave jurisdictionjurisdiction overover thethe casecase

“THE (W)REST(LER)”“THE (W)REST(LER)”
CASES INCAPABLE OF CLASSIFICATIONCASES INCAPABLE OF CLASSIFICATION
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becausebecause itit waswas heldheld inin aa differentdifferent roomroom ofof thethe
CourthouseCourthouse thanthan waswas listedlisted onon thethe noticenotice..

–– LandownerLandowner diddid notnot appearappear atat SpecialSpecial
Commissioners’Commissioners’ HearingHearing butbut admittedadmitted sheshe
receivedreceived noticenotice andand diddid notnot makemake anan attemptattempt
toto attendattend..
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MartinMartin vv.. CityCity ofof Rowlett,Rowlett, cont’dcont’d..
–– TheThe SupremeSupreme CourtCourt heldheld thatthat thethe specialspecial

“THE (W)REST(LER)”“THE (W)REST(LER)”
CASES INCAPABLE OF CLASSIFICATIONCASES INCAPABLE OF CLASSIFICATION
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commissionerscommissioners diddid indeedindeed havehave jurisdictionjurisdiction ofof
thethe casecase andand overruledoverruled MrsMrs.. Martin’sMartin’s pleaplea toto
thethe jurisdictionjurisdiction..
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