CITY OF GALVESTON ORDINANCE NO. 07-________


ORDINANCE AUTHORIZING THE ISSUANCE OF CITY OF GALVESTON, TEXAS, TAX AND REVENUE EMERGENCY ANTICIPATION NOTES; PRESCRIBING THE TERMS AND FORM THEREOF; APPROVING THE DELEGATION OF AUTHORITY TO THE MAYOR TO EFFECT THE ISSUANCE, SALE AND DELIVERY OF SUCH NOTES; PROVIDING FOR THE PAYMENT OF PRINCIPAL AND INTEREST THEREON; APPROVING AND AUTHORIZING THE EXECUTION OF A PURCHASE AGREEMENT AND OTHER AGREEMENTS RELATED TO THE ISSUANCE AND DELIVERY OF SUCH NOTES; AND MAKING OTHER FINDINGS AND PROVISIONS RELATING TO SUCH NOTES AND MATTERS INCIDENT THERETO

THE STATE OF TEXAS
§

COUNTY OF GALVESTON
§

CITY OF GALVESTON
§

WHEREAS, the City of Galveston, Texas (the “City”) is located within 70 miles of the Gulf of Mexico and is authorized to issue notes payable from and secured by any revenue, including sales taxes, other taxes, a combination of non-tax and tax revenue, the proceeds of bonds to be issued, and reimbursements or other funds to be received from the Federal Emergency Management Agency or other state or federal agency pursuant to Section 1431.015, Texas Government Code; and

WHEREAS, in the event of an Emergency (as defined herein), the City anticipates that expenditures necessary for the payment of certain expenses will exceed the funds and estimated revenue available for the payment thereof; and

WHEREAS, the City desires to issue its Tax and Revenue Emergency Anticipation Notes, Series 2007 (the “Notes”) for the payment of such expenses, in the event of an Emergency, in accordance with the provisions of this Ordinance; and

WHEREAS, the City is an Issuer as defined by Section 1371.001(4)(A), Texas Government Code, and pursuant to 1371.053, Texas Government Code desires to delegate the authority to effectuate the sale of the Notes to the Mayor of the City in accordance with the provisions of this Ordinance; and

WHEREAS, the Purchasers (as defined herein) agree to purchase the Notes upon the terms and conditions set out in this Ordinance; and

WHEREAS, the City anticipates that sufficient Pledged Revenues (as defined herein) for the payment of the Notes will be available for such purpose on the date of payment specified herein; and

WHEREAS, if the sale and delivery of the Notes does not occur prior to December 31, 2007, this Ordinance will expire; NOW, THEREFORE,

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF GALVESTON, TEXAS:

Section 1. Definitions.  As used in this Ordinance, the following terms shall have the meanings set forth below:

“Act” means Chapter 1431, Texas Government Code, as amended.

“Actual Principal Amount” means, with respect to the Notes, the aggregate amount of the Purchases actually made by the Purchasers with respect to such Notes under the Note Purchase Agreement; provided, however that such amount shall not exceed the Maximum Principal Amount.

“Bond Counsel” means a firm of nationally recognized attorneys experienced in the issuance of tax exempt bonds acceptable to the City, initially, Vinson & Elkins L.L.P., Houston, Texas, and any successor firms thereto.

“Business Day” means any day which is not a Saturday, Sunday, legal holiday, day on which lending institutions in the City are required or are authorized by law or executive order to remain closed, or day on which the New York Stock Exchange is closed.

“City” means the City of Galveston, Texas.

“City Council” means the City Council of the City, which is the governing body of the City.

“Emergency” means the occurrence of widespread or severe damage, injury or loss of life or property affecting an area in the jurisdiction of the City and resulting from a hurricane or tropical storm, including wind damage, fire damage, damage from wave action or flood damage resulting from the hurricane or tropical storm.

“Interest Rate” means a rate of interest to be determined separately for each Purchase as determined by an interest rate or interest rate index accepted by the Mayor pursuant to Section 4 hereof; provided, however, that such rate shall never exceed the Maximum Rate.

“Issuance Date” means the date on which the Notes are delivered to and paid for by the Purchasers.

“Maturity Date” means the date of payment of principal and interest on the Notes; provided, however that such date shall not exceed the Maximum Maturity Date.

“Maximum Maturity Date” means the tenth anniversary of the date that the Attorney General of Texas approves the Notes.

“Maximum Principal Amount” means $20,000,000, which is the maximum amount of Purchases that the City is authorized to obtain under this Ordinance and the Note Purchase Agreement.

“Maximum Rate” means the maximum interest rate permitted by applicable law, including, but not limited to, Chapter 1204, Texas Government Code, as amended.

“Mayor” means the Mayor of the City or her authorized designee.

“MSRB” means the Municipal Securities Rulemaking Board.

“NRMSIR” means each person whom the United States Securities and Exchange Commission or its staff has determined to be a Nationally Recognized Municipal Securities Information Repository within the meaning of the Rule from time to time.

“Note” or “Notes” means the City of Galveston Texas, Tax and Revenue Emergency Anticipation Notes, Series 2007, authorized and issued in one or more installments pursuant to this Ordinance.

“Note Purchase Agreement” means the Note Purchase Agreement or similar agreement between the City and the Purchasers with respect to the Notes and executed by the Mayor.

“Noteholder” or “Holder” or “Owner” means the Purchasers, as the initial payees of the initial Note, and their respective successors and assigns.

“Ordinance” means this ordinance, including the exhibits attached hereto, authorizing the issuance of the Notes.

“Pledged Revenues” means all of the Revenues of the City available for the payment of the Notes, except revenues which have been pledged to the payment of bonds and other obligations of the City.

 “Purchase” or “Purchases” means, with respect to the Notes, the amounts to be delivered to the City by the Purchasers pursuant to this Ordinance and the Note Purchase Agreement.

“Purchasers” means Amegy Bank National Association, Moody National Bank and The Frost National Bank.

“Request for Purchase” means a request for purchase in the form attached hereto as Exhibit A.

“Revenues” means all of the ad valorem taxes, sales and use taxes, reimbursements or other funds to be received from the Federal Emergency Management Agency or any other state or federal agency reimbursing or providing funds to the City for costs incurred as a result of an Emergency and other general revenue of the City.

“Rule” means United States Securities and Exchange Commission Rule 15c2-12, as amended from time to time.

“SEC” means the United States Securities and Exchange Commission.

“SID” means any person designated by the State of Texas or an authorized department, officer, or agency thereof as, and determined by the SEC or its staff to be, a state information depository within the meaning of the Rule from time to time.

Section 2. Recitals.  The City Council hereby finds and determines that the facts and recitations contained in the preamble of this Ordinance are true and correct.

Section 3. Name, Amount, Purpose and Authorization.  The Notes, designated as the CITY OF GALVESTON, TEXAS, TAX AND REVENUE EMERGENCY ANTICIPATION NOTES, SERIES 2007, shall be payable from and secured by the Pledged Revenues and issued in registered form as one initial Note to the Purchasers, up to the Maximum Principal Amount, for the purpose of providing funds for any purpose authorized pursuant to the authority of the Act.  The Mayor is hereby authorized to designate each Purchase up to the Maximum Principal Amount and the purpose for which each Purchase is to be used.

Section 4. Date, Maturity and Interest.  The initial Note shall be dated the Issuance Date and shall mature on the Maturity Date.  The Mayor is hereby authorized to designate the Issuance Date and Maturity Date of the initial Note.  Each Purchase under the Note Purchase Agreement shall bear interest at the Interest Rate for such Purchase from the date on which such Purchase is made, payable on the Maturity Date, and calculated on the basis of a year of 365 or 366 days (as appropriate) for the actual number of days elapsed.  The Mayor is hereby authorized to designate the actual Interest Rate for each Purchase.

Section 5. Determination of Note Terms.  The initial Note shall be payable, shall have the characteristics, and shall be signed, executed and sealed, all as provided in the manner indicated in the Form of Note set forth in this Ordinance.  The initial Note is subject to prepayment prior to maturity, as provided in the Form of Note set forth in this Ordinance.

Prior to delivery of the initial Note (a) an Emergency shall exist as determined by the Mayor and (b) either (i) the Governor of Texas must have issued an executive order or proclamation under Chapter 418, Texas Government Code, declaring a state of disaster in the City due to the Emergency or (ii) City Council acting through the Mayor under Chapter 418, Texas Government Code must have declared a local state of disaster in the City due to the Emergency or (iii) the Governor of Texas under Chapter 433, Texas Government Code must have proclaimed a state of emergency in the City due to the Emergency.

Section 6. Form of Note.  The initial Note shall be in substantially the following form, with such omissions, insertions and variations as may be necessary and desirable and permitted by this Ordinance or the terms of sale of the Note and as to which the City and Purchasers shall agree:

[Form of Note]


ISSUANCE DATE:


       
      
CITY OF GALVESTON, TEXAS,
TAX AND REVENUE EMERGENCY ANTICIPATION NOTE
SERIES 2007

THE CITY OF GALVESTON, TEXAS, hereby acknowledges itself indebted to and promises to pay to the order of AMEGY BANK NATIONAL ASSOCIATION, as representative of the Purchasers, which term is defined in the Ordinance authorizing the issuance of this Note (the “Ordinance”) on               1              , from the hereinafter defined Pledged Revenues, an amount equal to the Actual Principal Amount of this Note, as the aggregate amount of Purchases actually made with respect to this Note under a Note Purchase Agreement between the City and the Purchasers, which Purchases are set out on the Schedule of Purchases on the reverse hereof, and to pay at maturity, from the same source, interest on each Purchase from the date on which such Purchase is made, as shown on the Schedule of Purchases, at the Interest Rate for such Purchase, being the per annum rate calculated in the manner set out in the Ordinance, computed on the basis of a year of 365 or 366 days (as appropriate) for the actual number of days elapsed.  All capitalized terms not otherwise defined in this Note are defined in the Ordinance.  The Actual Principal Amount of this Note and the interest thereon shall be payable in any coin or currency which, on the date of payment of such principal and interest, is legal tender for the payment of debts due the United States of America, without exchange or collection charges, by wire transfer of immediately available funds, upon presentation and surrender of this Note at the office of the Paying Agent/Registrar.

THIS NOTE is in the total aggregate principal amount not to exceed $               1              , is dated the Issuance Date and is issued for any purpose authorized by the Act. The principal of and interest on the Note are secured solely by a lien on and pledge of certain revenues of the City, as provided in the Ordinance, (the “Pledged Revenues”).

THE ACTUAL AMOUNT DUE, payable, and owing on this Note shall never exceed the Actual Principal Amount of this Note, plus interest thereon, whether or not such Actual Principal Amount corresponds to the aggregate of the amounts shown on the Schedule of Purchases on the reverse hereof.

PURCHASES UNDER THE NOTE are subject to prepayment prior to maturity at any time, upon 30 days written notice by the City to the Purchaser.

THIS NOTE SHALL BE CONSTRUED AND ENFORCED IN ACCORDANCE WITH THE LAWS OF THE STATE OF TEXAS AND APPLICABLE FEDERAL LAW.

BY ACCEPTANCE HEREOF the payee accepts and agrees to all the terms and conditions of the Ordinance, which terms and conditions are incorporated herein by reference for all purposes.  The City may treat the payee as the absolute owner of this Note for all purposes, and the City shall not be bound by any notice to the contrary.

IT IS HEREBY CERTIFIED, RECITED AND COVENANTED that this Note has been duly and validly authorized, issued and delivered; that all acts, conditions and things required or proper to be performed, exist and be done precedent to or in connection with the issuance and delivery of this Note have been performed, existed and have been done in accordance with law; that this Note does not exceed any Constitutional or statutory limitation; and that due provision has been made for the payment of the interest on and principal of this Note, as such interest comes due and such principal matures, by an irrevocable pledge of the Pledged Revenues.

IN WITNESS WHEREOF, the City of Galveston, Texas, has caused this Note to be signed by the manual or facsimile signatures of its Mayor and City Secretary, and the official seal of the City to be impressed or placed in facsimile hereon.

ATTEST:



















Mayor

City Secretary

(SEAL)

(REVERSE OF NOTE)

SCHEDULE OF PURCHASES

	DATE
	AMOUNT
	RATE
	INITIALS

	
	
	
	


[Form of Comptroller’s Registration Certificate, to be included with initial Note]

COMPTOLLER’S REGISTRATION CERTIFICATE:

REGISTER NO.__________


I hereby certify that this Note has been examined, certified as to validity, and approved by the Attorney General of the State of Texas, and that this Note has been registered by the Comptroller of Public Accounts of the State of Texas.


WITNESS MY SIGNATURE AND SEAL this _________________________________

 _________________________________

Comptroller of Public Accounts of the State of Texas

(SEAL)

[Remainder of Page Intentionally Left Blank]

Pledge.   LISTNUM \l 2  The Actual Principal Amount of the Note and the interest thereon shall be payable from and are secured solely by a lien on and pledge of the Pledged Revenues.  The Pledged Revenues, as they shall be collected from time to time, are hereby irrevocably pledged to the extent required to provide for the payment of the principal of and interest on Notes.  The pledge of Pledged Revenues to payment of the Notes shall constitute a lien on the Pledged Revenues, and such pledge and lien shall be valid and binding on the City without any filing or recording thereof except in the records of the City, all as provided in Chapter 1201, Texas Government Code.

Section 7. Note Account.  There is hereby created a special account to be known as the 2007 Tax and Revenue Emergency Anticipation Note Account (the “Note Account”).  The City hereby covenants and agrees to transfer to the Note Account, from the Pledged Revenues, amounts sufficient to accumulate in the Note Account by the Maturity Date, the amount required to pay the Actual Principal Amount of the Note and the interest on the Note to that date.  The Note Account shall be established and maintained on the books of the City, shall be kept separate and apart from all other accounts of the City, shall be held irrevocably in trust for the equal and ratable benefit of the Holders from time to time of the Note, and shall be used only to pay the principal of and interest on Notes.  Any amounts remaining in the Note Account after payment of the principal of and interest on the Notes may be used for any lawful purpose.

Section 8. Collection of Revenues; Tax Levy; Payment.  The City covenants and agrees that  LISTNUM \l 2  it shall use its best efforts to collect the Pledged Revenues and apply the same to the payment of the principal of and interest on the Notes and  LISTNUM \l 2  it shall make payments, on or before the Maturity Date, of amounts sufficient to pay the principal of and interest on the Notes.

Section 9. Purchases.  The aggregate amount of Purchases pursuant to each Request for Purchase subsequent to the first Purchase shall not exceed the Maximum Principal Amount less the total of all previous Purchases of the Note.

Section 10. Request for Purchase.  Purchases shall be initiated by the City by delivering to the Purchasers, at the address provided in the Note Purchase Agreement, a Request for Purchase, in an integral multiple of [$100,000], signed by the Mayor, in the form attached hereto as Exhibit A, which delivery may be by facsimile transmission.  Unless the Purchasers agree to a shorter notice period, each Request for Purchase shall be delivered by 11:00 a.m. Texas time not later than one Business Day prior to the date such Purchase is to be made from the City.  No Request for Purchase subsequent to the first Purchase shall be for less than [$1,000,000], unless the Purchasers agree to a lesser amount in writing (which may be by facsimile transmission).

It is expressly understood and agreed that the Purchasers shall be entitled to rely on representations and certifications in each Request for Purchase and shall have no obligation to make inquiry into any such representation or certification and that any inquiry undertaken by or on behalf of the Purchasers shall not effect the Purchasers’ ability to rely on such representations and certificates.

Section 11. Sale; Note Purchase Agreement.  The sale and delivery of the Note to the Purchasers on the terms and provisions set out in the Note Purchase Agreement, in substantially the form set forth in Exhibit B attached hereto, is hereby authorized and confirmed.  The Mayor and City Secretary of the City are hereby authorized and directed to finalize the terms and execute the Note Purchase Agreement, and all officers, agents, employees, and representatives of the City are authorized and directed to do any and all things necessary or convenient to carry out the provisions of this Ordinance, the Note, the Note Purchase Agreement and each Request for Purchase.

Section 12. Deposit of Purchases; Confirmation.  On the date specified in each Request for Purchase, the Purchasers shall transfer the aggregate amount of the Purchase requested by such Request for Purchase, by wire transfer of immediately available funds, to the address provided in the Note Purchase Agreement.

The City shall cause written confirmation of the receipt of such amount, which may be by facsimile transmission, to be given by the bank named in the Note Purchase Agreement to the City and the Purchasers at the addresses provided in the Note Purchase Agreement.  Upon receipt of confirmation of each Purchase, the Purchasers shall make notation on the Schedule of Purchases on the reverse of the Note of the date of the Purchase, the amount of the Purchase, and the Interest Rate for such Purchase.

Section 13. Use of Proceeds.  The proceeds of sale of the Note shall be deposited into the City’s General Fund and used for any lawful purpose under the Act.

Section 14. Warranties, Representations and Covenants of the City.   LISTNUM \l 2  The City agrees, promises, and covenants that, on or before the maturity date of the Note, it will transfer to the Note Account, from Pledged Revenues, money sufficient to pay the full amount of the Actual Principal Amount of the Note plus all interest accrued thereon; and the City will, at the times and in the manner prescribed by this Ordinance, deposit or cause to be deposited the amount or amounts of money specified herein.

(a) The City represents and warrants that it is a duly incorporated and existing home-rule city under the laws of the State of Texas, authorized under the laws of the State of Texas to issue the Note; that all actions prerequisite to the lawful issuance and delivery of the Note have been duly and effectively taken; that this Ordinance was duly adopted by the duly elected City Council of the City at a meeting at which a quorum was present and of which notice was given as required by law; that the Note and the Note Purchase Agreement have been or shall be signed by the duly elected Mayor and City Secretary of the City; that the Note is and will be a valid and enforceable obligation of the City in accordance with its terms and the terms of this Ordinance; and that upon delivery of the Note, the Purchasers will have a valid interest in the Pledged Revenues.

(b) The City certifies that the Note is issued pursuant to and in compliance with the Act and this Ordinance.

(c) The City represents and certifies that all approvals, consents and orders of any governmental authority or agency having jurisdiction of any matter which would constitute a condition precedent to the performance by the City of its obligations under this Ordinance, the Note and the Note Purchase Agreement will have been obtained prior to delivery of the Note.

(d) The City represents that there is no litigation pending or, to its knowledge, threatened, which would challenge the legality of the City, the Ordinance, the Note, the Note Purchase Agreement, or the security therefor or that would have any material and adverse impact on the ability of the City to pay the Note at maturity or perform its obligations under this Ordinance when and as required.

(e) The City covenants to provide to the Purchasers (i) immediately upon the availability thereof, audited financial statements of the City for its fiscal year ending 2007 and for each fiscal year thereafter the Notes remain outstanding, and (ii) immediately upon the Mayor having knowledge thereof, notice of any Event of Default (as defined in Section 16 of this Ordinance), and of any occurrence that after notice and/or passage of time would become an Event of Default (as defined in Section 16 of this Ordinance).

(f) The covenants and representations made or required by this section are for the benefit of the Purchasers and each subsequent Noteholder, if any, and may be relied upon by such persons and by all others for all purposes.

Section 15. Defaults and Remedies.   LISTNUM \l 2  Each of the following occurrences or events, for the purposes of this Ordinance, is hereby declared to be an Event of Default:

(i) the failure to make full payment of the total Actual Principal Amounts under the Note, plus all interest payable thereon, on the Maturity Date; and

(ii) default in the performance or observance of any other covenant, agreement or obligation of the City, the failure to perform which materially and adversely affects the rights of the Purchasers or each subsequent Noteholder, if any, including, but not limited to, their prospect or ability to be repaid in accordance with this Ordinance, and the continuation thereof for a period of 60 days after notice of such default is given by the Purchasers to the City.

(b) Upon the happening of an Event of Default, then and in every case the Noteholders or their authorized representatives may proceed against the City for the purpose of protecting and enforcing the rights of the Noteholders under this Ordinance, including but not limited to enforcing the pledge of, security interest in and lien and charge on the Pledged Revenues against all parties in possession of any Pledged Revenues at any time, by mandamus or other suit, action, or proceeding in equity or at law, in any court of competent jurisdiction, for any relief permitted by law, including, but not limited to, the specific performance of any covenant or agreement contained herein, or to enjoin any act or thing that may be unlawful or in violation of any right of the Noteholders, or any combination of such remedies.

Section 16. Legal Holidays.  If the date fixed for payment of the Note is not a Business Day, then payment need not be made on such date, but may be made on the next succeeding day which is a Business Day with the same force and effect as if made on the date fixed for payment, and no interest shall accrue for the period from the date fixed for payment to the date of actual payment.

Section 17. Notices.  Any notice, demand, request, or other instrument authorized or required to be given under this Ordinance shall be deemed to have been given only upon receipt.  Notices may be given by first class mail, postage prepaid, or by overnight delivery service, or by facsimile transmission to the addresses provided in the Note Purchase Agreement.

Section 18. Federal Income Tax Exclusion.
 LISTNUM \l 2 
General.  The City intends that the interest on the Note shall be excludable from gross income for purposes of federal income taxation pursuant to sections 103 and 141 through 150 of the Internal Revenue Code of 1986, as amended (the “Code”), and applicable regulations.  The City covenants and agrees not to take any action, or knowingly omit to take any action within its control, that if taken or omitted, respectively, would cause the interest on the Note to be includable in gross income, as defined in section 61 of the Code, of the holders thereof for purposes of federal income taxation. In particular, the City covenants and agrees to comply with each requirement of this section; provided, however, that the City shall not be required to comply with any particular requirement of this section if the City has received an opinion of nationally recognized Bond Counsel (“Counsel’s Opinion”) that such noncompliance will not adversely affect the exclusion from gross income for federal income tax purposes of interest on the Note or if the City has received a Counsel’s Opinion to the effect that compliance with some other requirement set forth in this section will satisfy the applicable requirements of the Code, in which case compliance with such other requirement specified in such Counsel’s Opinion shall constitute compliance with the corresponding requirement specified in this section.

(a) No Private Use or Payment and No Private Loan Financing.  The Issuer covenants and agrees that it will make such use of the proceeds of the Note including interest or other investment income derived from Note proceeds, regulate the use of property financed, directly or indirectly, with such proceeds, and take such other and further action as may be required so that the Note will not be a “private activity bond” within the meaning of section 141 of the Code and the Regulations promulgated thereunder.  Moreover, the Issuer shall certify, through an authorized officer, employee or agent that based upon all facts and estimates known or reasonably expected to be in existence on the date the Note is delivered, that the proceeds of the Note will not be used in a manner that would cause the Note to be a “private activity bond” within the meaning of section 141 of the Code and the regulations promulgated thereunder.

(b) No Federal Guaranty.  The City covenants and agrees not to take any action, or knowingly omit to take any action within its control, that, if taken or omitted, respectively, would cause the Note to be “federally guaranteed” within the meaning of section 149(b) of the Code and applicable regulations thereunder, except as permitted by section 149(b)(3) of the Code and such regulations.

(c) No Hedge Bonds. The City covenants and agrees that it has not and will not take any action, and has not knowingly omitted and will not knowingly omit to take any action, within its control, that, if taken or omitted, respectively, would cause the Note to be “hedge bonds” within the meaning of section 149(g) of the Code and the applicable regulations thereunder. 

(d) No-Arbitrage.  The City shall certify, through an authorized officer, employee or agent that based upon all facts and estimates known or reasonably expected to be in existence on the date the Note is delivered, the City will reasonably expect that the proceeds of the Note will not be used in a manner that would cause the Note to be “arbitrage bonds” within the meaning of section 148(a) of the Code and applicable regulations thereunder.  Moreover, the City covenants and agrees that it will make such use of the proceeds of the Note including interest or other investment income derived from the Note, and take such other and further action as may be required so that the Note will not be “arbitrage bonds” within the meaning of section 148(a) of the Code and applicable regulations promulgated thereunder.

(e) Arbitrage Rebate.  If the City does not qualify for an exception to the requirements of section 148(f) of the Code relating to the required rebate to the United States, the City will take all necessary steps to comply with the requirement that certain amounts earned by the City on the investment of the “gross proceeds” of the Note (within the meaning of section 148(f)(6)(B) of the Code), be rebated to the federal government.  Specifically, the City will (i) maintain records regarding the investment of the gross proceeds of the Note as may be required to calculate the amount earned on the investment of the gross proceeds of the Note separately from records of amounts on deposit in the funds and accounts of the City allocable to other obligations of the City or moneys which do not represent gross proceeds of any obligations of the City, (ii) calculate at such times as are required by applicable regulations, the amount earned from the investment of the gross proceeds of the Note which is required to be rebated to the federal government, and (iii) pay, not later than 60 days following the repayment of the principal amount of the Note, all amounts required to be rebated to the federal government.  Further, the City will not indirectly pay any amount otherwise payable to the federal government pursuant to the foregoing requirements to any person other than the federal government by entering into any investment arrangement with respect to the “gross proceeds” of the Note that might result in a reduction in the amount required to be paid to the federal government because such arrangement results in a smaller profit or a larger loss than would have resulted if the arrangement had been at arm’s length and had the yield on the issue not been relevant to either party.

(f) Information Reporting.  The City covenants and agrees to file or cause to be filed with the Secretary of the Treasury, not later than the 15th day of the second calendar month after the close of the calendar quarter in which the Note is issued, an information statement concerning the Note, all under and in accordance with section 149(e) of the Code and applicable regulations thereunder.

(g) Continuing Obligation.  The City’s obligations under this section shall survive the defeasance and/or discharge of the Note.

Section 19. Continuing Disclosure of Certain Information.  The City makes the following agreement for the benefit of the registered Owners and beneficial owners of the Notes.

(a) Annual Reports.  The City shall provide annually to each NRMSIR and the SID, within six months after the end of each fiscal year audited financial statements.

(b) Material Event Notices.  The City shall notify any SID and either each NRMSIR or the MSRB, in a timely manner, of any of the following events with respect to the Note, if such event is material within the meaning of the federal securities laws:

1. Principal and interest payment delinquencies;

2. Non-payment related defaults;

3. Unscheduled draws on debt service reserves reflecting financial difficulties;

4. Unscheduled draws on credit enhancements reflecting financial difficulties;

5. Substitution of credit or liquidity providers, or their failure to perform;

6. Adverse tax opinions or events affecting the tax-exempt status of the Note;

7. Modifications to rights of holders of the Note;

8. Note calls;

9. Defeasances;

10. Release, substitution, or sale of property securing repayment of the Note; and

11. Rating changes affecting the Note.

(c) Limitations and Disclaimers.  The City shall be obligated to observe and perform the covenants specified in this section for so long as, but only for so long as the City remains an “obligated person” with respect to the Note within the meaning of the Rule, except that the City in any event will give notice of any deposit made in accordance with Texas law that causes the Note no longer to be outstanding.

The provisions of this section are for the sole benefit of the beneficial owners of the Note, and nothing in this section, express or implied, shall give any benefit or any legal or equitable right, remedy, or claim hereunder to any other person.  The City undertakes to provide only the financial information, operating data, financial statements, and notices which it has expressly agreed to provide pursuant to this section and does not hereby undertake to provide any other information that may be relevant or material to a complete presentation of the City’s financial results, condition, or prospects or hereby undertake to update any information provided in accordance with this section or otherwise, except as expressly provided herein.  The City does not make any representation or warranty concerning such information or its usefulness to a decision to invest in or sell the Note at any future date.

UNDER NO CIRCUMSTANCES SHALL THE CITY BE LIABLE TO ANY BENEFICIAL OWNER OF THE NOTE OR ANY OTHER PERSON, IN CONTRACT OR TORT, FOR DAMAGES RESULTING IN WHOLE OR IN PART FROM ANY BREACH BY THE CITY, WHETHER NEGLIGENT OR WITHOUT FAULT ON ITS PART, OF ANY COVENANT SPECIFIED IN THIS SECTION 20, BUT EVERY RIGHT AND REMEDY OF ANY SUCH PERSON, IN CONTRACT OR TORT, FOR OR ON ACCOUNT OF ANY SUCH BREACH SHALL BE LIMITED TO AN ACTION FOR MANDAMUS OR SPECIFIC PERFORMANCE.

No default by the City in observing or performing its obligations under this section shall compromise a breach of or default under the Ordinance for purposes of any other provision of this Ordinance.

Nothing in this section is intended or shall act to disclaim, waive, or otherwise limit the duties of the City under federal and state securities laws.

Section 20. Bond Counsel Appointment and Acceptance.  Vinson & Elkins L.L.P. and is hereby appointed to act as Bond Counsel for the Notes and counsel regarding specified public law services pursuant to the terms and provisions of the engagement letter attached hereto as Exhibit C. 

Section 21. Further Proceedings.  The Mayor and other appropriate officials of the City are hereby authorized and directed to do any and all things necessary and/or convenient to carry out the terms of this Ordinance.  Additionally, Bond Counsel is hereby authorized to work with the Mayor and all other appropriate officials of the City to submit a transcript of proceedings to the Attorney General of Texas for examination and approval.  The Attorney General, in accordance with the Act, shall provide preliminary approval of the issuance of the Notes.  Upon an Emergency affecting the City and other requirements of Section 5 of this Ordinance being satisfied, the Mayor, Bond Counsel and other appropriate officials of the City are hereby authorized to submit additional necessary materials to the Attorney General of Texas to effectuate the delivery of the Notes.  After the initial Note has been approved by the Attorney General of Texas it shall be delivered to the Comptroller of Public Accounts of the State of Texas for registration.  Upon registration of the initial Note, the Comptroller (or the Comptroller’s bond clerk or an assistant bond clerk lawfully designated in writing to act for the Comptroller) shall manually sign the Comptroller’s Registration Certificate prescribed herein and the seal of said Comptroller shall be impressed, or placed in facsimile, thereon.

Section 22. Severability.  If any section, paragraph, clause or provision of this Ordinance shall for any reason be held to be invalid or unenforceable, the invalidity or unenforceability of such section, paragraph, clause or provision shall not affect any of the remaining provisions of this Ordinance.

Section 23. Open Meeting.  It is hereby found, determined and declared that a sufficient written notice of the date, hour, place and subject of the meeting of the City Council at which this Ordinance was adopted was posted at a place convenient and readily accessible at all times to the general public at the City Hall of the City for the time required by law preceding this meeting, as required by the Open Meetings Act, Chapter 551, Texas Government Code, as amended, and that this meeting has been open to the public as required by law at all times during which this Ordinance and the subject matter thereof has been discussed, considered and formally acted upon.  Additionally, in accordance with the provisions of Sections 12 and 13 of Article II of the City Charter, this Ordinance has been publicly available in the Office of the City Secretary for not less than 72 hours prior to its adoption and may be read and published by descriptive caption only.  The City Council further ratifies, approves and confirms such written notice and the contents and posting thereof.

Section 24. No Recourse Against City Officials.  No recourse shall be had for the payment of principal of or interest on the Notes or for any claim based thereon or on this Ordinance or the Note Purchase Agreement against any official, employee, or agent of the City or against any person executing the Note.

Section 25. Repealer.  All orders, resolutions and ordinances or parts thereof inconsistent with the provisions of this Ordinance are hereby repealed to the extent of such inconsistency.

Section 26. Effective Date.  This Ordinance shall be in full force and effect immediately upon its passage.

PASSED AND APPROVED this 13th day of September, 2007.








Mayor

ATTEST:

City Secretary

(SEAL)

APPROVED AS TO FORM:

City Attorney

Exhibits

A
Request for Purchase

B
Note Purchase Agreement

B
Vinson & Elkins L.L.P. Engagement Letter

EXHIBIT A

REQUEST FOR PURCHASE

NOTE PURCHASERS:




 (_____%)





 (_____%)





 (_____%)

DATE OF NOTICE:
___________, 200_ (At Least One Business Day Prior to Purchase)

BORROWER/ISSUER:
City of Galveston, Texas (the “City”)

PERTAINING TO:
$_______________ Note Purchase Agreement, dated ___________, 2007 (the “Agreement”)

This Request for Purchase is delivered pursuant to that certain Ordinance adopted by the City Council of the City on September 13, 2007, and the Agreement between the City and the Purchaser bearing the date and full title stated above.  All capitalized terms used and not otherwise defined herein shall have the same meaning as those set forth in said Ordinance.

The City hereby requests a Purchase (the “Requested Purchase”) as follows:

1. The aggregate principal amount of the Requested Purchase is $______________.

2. The date on which the Requested Purchase is to be made is _____________, being a date that is not earlier than the first Business Day after the date hereof.

3. (a)
The aggregate amount of all currently outstanding Purchases is:  $______________.


(b)
the aggregate amount of the Requested Purchase is $_____________.


(c)
which is an amount equal to or less than the Maximum Principal Amount of the Note.

4. The interest rate on the Requested Purchase is __________________.

5. The Requested Purchase is to be deposited, in immediately available funds by wire transfer to ____________________, ABA Routing #___________ Account ________________.

6. By execution hereof, the undersigned certifies that the Ordinance has not been amended, rescinded, supplemented or otherwise modified since the date thereof and that no ordinance conflicting with the terms of the Ordinance has been adopted by the City Council since such date.

7. On and as of the date hereof the undersigned hereby certifies that (a) each and every one of the representations and warranties of the City contained in the Ordinance, including those regarding arbitrage, is true, correct, and accurate in all respects, (and each such representation and warranty is hereby affirmatively made and restated on and as of the date of this Request for Purchase); and (b) the City is not in default under any provision of the Ordinance or the Note.

8. On and as of the date hereof, the undersigned further certifies that the City has depleted 90% of its cash emergency reserve account for emergency services.

9.
This Purchase will be used for ________________________________, which is an authorized purpose under the Act.

10.
Attached hereto are copies of all Federal Emergency Management Agency or other agency claims submitted.

CITY OF GALVESTON, TEXAS







Mayor







City of Galveston, Texas

EXHIBIT B

NOTE PURCHASE AGREEMENT


_______________, 2007

The Honorable Mayor and City Council

City of Galveston, Texas

Ladies and Gentlemen:

The undersigned (each a “Purchaser” and collectively the “Purchasers”), hereby offers and agrees to purchase the City of Galveston, Texas, Tax and Revenue Emergency Anticipation Notes, Series 2007 (the “Notes”) from the City of Galveston, Texas (the “City”), in installments and as needed until ________________, in an aggregate sum not exceeding $______________ to enable the City, to pay its expenses authorized by the Act, as such term is defined in Ordinance No. ______________ (the “Ordinance”).

Capitalized terms used herein but not defined shall have the meanings assigned in the Ordinance.

If your City Council accepts this offer, which shall be evidenced by the execution hereof, the Purchaser will make installment purchases (the “Purchases”) of the Note from the City from time to time on a date that, unless otherwise agreed, is not later than the first Business Day after receipt from the City of a request for purchase (“Request for Purchase”), properly executed by the Mayor, in the form and content attached to the Ordinance as Exhibit A, and upon satisfaction of the other conditions stated herein.

1. Initial Purchase.  Subject to the Conditions to Purchases described below, the first Purchase will be made from you upon receipt by the Purchaser of the following:

(a) A certified copy of the Ordinance;

(b) This Note Purchase Agreement, fully executed by the manual signature of the Mayor and attested by the City Secretary;

(c) The original Note, in the form and substance set out in the Ordinance, fully executed by the manual signature of the Mayor and attested by the manual signature of the City Secretary;

(d) An executed approving opinion of the City’s Bond Counsel designated in the Ordinance;

(e) Such additional certificates and documents as may be required by Bond Counsel to enable it to render the opinion required above; and

(f) A Request for Purchase executed by the Mayor, completed in all respects, and specifying the amount of the first Purchase.

2. Additional Purchases.  Subject to the Conditions to Purchases described below, after the first Purchase, the Purchaser will make additional Purchases from the City upon receipt of:

(a) A properly completed and executed Request for Purchase delivered to the Purchaser by 11:00 a.m., Texas time, at least one Business Day prior to such Purchase; and

(b) Such additional certificates and documents as may be required by Bond Counsel, if any, in order to assure the continued tax-exempt status of the Note.

3. Conditions to Purchases.  



The obligation of the Purchaser to make each purchase under paragraphs 1 and 2 hereof shall be subject to the condition that there has been no material adverse change in the financial affairs of the City since the date of this Note Purchase Agreement (including without limitation any change that would render any Purchase, as of its date, not a legal investment for the Purchaser under the Investment Company Act of 1940, as amended, and the rules, regulations and directives promulgated thereunder).

4. Addresses. [To come]

5. Miscellaneous.

(a) The terms of the Note, including the sources of payment, security, maturity, and interest rate provisions shall be as set forth in the Ordinance, and the Note is enforceable against the City in accordance with its terms.

(b) The obligation of Purchaser to make the Purchases is expressly conditioned upon (i) the truth and accuracy in all material respects of the City’s representations and warranties contained in the Ordinance and reconfirmed in each Request for Purchase, (ii) the performance by the City of all of its covenants and obligations in the Ordinance, (iii) the satisfaction by the City of all Conditions to Purchases contained herein, and (iv) the City not being in default under the Ordinance.  Any inquiry undertaken by or on behalf of the Purchaser shall not affect the Purchaser’s ability to rely on the aforesaid representations and on any certifications delivered to the Purchaser by the City in connection with any Request for Purchase.

(c) The fees and expenses of the City’s Bond Counsel and Financial Advisor and Counsel to the Purchasers shall be paid by the City.  The fees to be paid to Counsel to the Purchasers are capped at $5,000.  Additionally, upon execution of this Note Purchase Agreement, the City shall pay Amegy Bank National Association, as representative for the Purchasers, a fee of 15 basis points of the maximum par amount of the Notes, representing an origination fee, as well as a fee of $7,500, representing an annual administration fee.

(d) This Note Purchase Agreement must be accepted not later than 10:00 p.m. Texas time on the date hereof and if not so accepted may be withdrawn.

(e) THIS NOTE PURCHASE AGREEMENT SHALL BE CONSTRUED AND ENFORCED IN ACCORDANCE WITH THE LAWS OF THE STATE OF TEXAS AND APPLICABLE FEDERAL LAW;

(f) Notice is hereby given, and the parties hereto agree, that this Note Purchase Agreement has been executed on behalf of the Purchasers, jointly, but not severally, by officials of the Purchasers on behalf of the Trustees of the Purchasers as Trustees and not individually and that all persons dealing with the Purchasers must look solely to the Purchasers’ property (and solely to the applicable Portfolio’s assets) for the enforcement of any claims against the Purchaser as none of the Trustees, officers, agents or shareholders of the Purchaser assume any personal liability of obligations entered into on behalf of the Purchaser or any of its Portfolios;

(g) The Note may be amended, supplemented or otherwise modified only upon the written agreement of the City and the Purchaser; and

(h) When making payment of the principal of and interest on the Note, the City’s wire transfer shall reference ____________________, Attention _____________.  This direction shall supersede any contrary terms of the Ordinance.

The Purchaser represents that the Note is being purchased and the Purchases will be made in private transactions by a sophisticated investor, that the Purchaser has reviewed and has satisfied itself as to the financial condition of the City, and that the receipt of an Official Statement is not required by the Purchaser.

It is the Purchaser’s pleasure to extend this offer to the City, and if your City Council finds its terms acceptable, please adopt the Ordinance at an appropriate public meeting of the Council after posting the notice required by law, and execute a copy of this Agreement where indicated below and return the same to us at the appropriate address.







Respectfully Yours,







By:













Its:













By:













Its:













By:













Its:







Accepted as of the _____ day of _____________, 2007.








Mayor

ATTEST:

City Secretary







City of Galveston, Texas





EXHIBIT C

ENGAGEMENT LETTER

[TO BE INSERTED]

� To be inserted pursuant to the Note Purchase Agreement.
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