INTERLOCAL AGREEMENT
Emergency Transportation Services

THE STATE OF TEXAS

§ 

COUNTY OF HARRIS

§

COUNTY OF GALVESTON

§

This Agreement made and entered into by and between the City of Galveston, a home rule municipal corporation under the laws of the State of Texas, hereinafter called "City" and the Metropolitan Transit Authority of Harris County, Texas, a metropolitan transit authority under the laws of the State of Texas, hereinafter called "METRO."

W I T N E S S E T H

WHEREAS, the City anticipates that in the event of a City-declared emergency incident requiring the mandatory evacuation of the City, additional governmental transportation resources will be needed; and,

WHEREAS, METRO has the governmental transportation resources to assist the City in the evacuation of the City and has agreed to make those resources available in the event of a City-declared emergency incident; and,

WHEREAS, METRO and the City each have legal authority to provide public transportation services under Texas law; and,

WHEREAS, the City and METRO are empowered to cooperate and contract with other governmental entities to provide governmental services; and,

WHEREAS, Section 451.056(a)(2) of the Transportation Code authorizes METRO to provide public transportation services outside of the authority; and,

WHEREAS, the City and METRO have agreed to the provision of these governmental services in accordance with the terms, rights and duties set forth in this agreement.

NOW, THEREFORE, for and in consideration of the mutual covenants, agreements and benefits to the parties herein named, it is agreed as follows:

1.1 .
Scope of Agreement.  »
This Agreement specifies the terms and conditions under which METRO will provide governmental transportation services in the event of an emergency incident declared by the City which requires mandatory evacuation of the City.  The parties agree that each will cooperate and coordinate with the other in all activities covered by this Agreement and any supplemental agreements hereto.

1.2 .
Definitions.  »
For the purpose of this Agreement, the following terms shall have the meanings set forth below:

1.2.1 .
"METRO" means the Metropolitan Transit Authority of Harris County, Texas.

1.2.2 .
"City" means the City of Galveston, Texas, a Texas home-rule municipal corporation.

1.2.3 .
"City Council" means the City Council, the governing body of the City of Galveston, Texas.

1.2.4 .
"Emergency incident" and "City-declared emergency incident" shall mean an emergency incident, man-made or natural, in which the City Council or its designee enacts a mandatory evacuation of the City.

article 2. 
METRO's Obligation to Provide Services.

2.1 .
METRO agrees to make available thirty (30) METRO and/or contract buses to the City upon notice of a City declaration of an emergency incident requiring mandatory evacuation of the City. Any requests for additional buses will be handled on a case by case basis and based upon bus availability.

2.2 .
METRO agrees to provide the buses to the City upon written notice by the City Manager or designee to the METRO President and Chief Executive Officer or designee, as soon as reasonably possible upon receipt of such written notice, unless METRO and the City agree to a specific time.

2.3 .
METRO agrees that in the event that an emergency incident is declared to be a major disaster by the President of the United States, METRO will first seek direct reimbursement for the governmental transportation services provided under this Agreement, from the Federal Emergency Management Agency of the United States.  The City agrees to cooperate with METRO in the process of seeking such direct reimbursement from the governmental agencies.  The City agrees to reimburse METRO for any costs of governmental transportation services that are not reimbursed by the federal or state government when the emergency incident is the subject of the declaration of a major disaster by the federal government.

article 3. 
City Obligations

3.1 .
Subject to METRO's obligation to seek reimbursement in the event of a federal disaster declaration set forth in paragraph 2.1.3 above, the City agrees to pay the “Total Costs” for METRO's governmental transportation services upon the receipt of an invoice from METRO.  “Total Costs” shall include the costs to operate the buses, labor, maintenance, supervision and police support.  In compliance with Texas law, the City agrees to make payment to METRO from current revenues then available to the City.  METRO's invoice for services shall include a description of the services provided and costs incurred by METRO in providing the services to the City under this Agreement

article 4. 
Management of Services

4.1 .
Overall management and direction of this Agreement is assigned to the Chief of METRO’s Police Department, for METRO, and ___________________, for the City.  These designated officials are authorized to approve and direct the provision of services under this Agreement, except where, by City Charter or state law, the City Council is required to act on behalf of the City.

These officials shall be responsible for coordinating all aspects of their employer's work in providing the services.  They shall ensure that the services and the tasks related thereto are completed expeditiously and economically, and shall be the contact persons through whom METRO and the City shall communicate officially, and shall coordinate and expedite all actions relating to the City's and METRO's decision-making relating to the services.

article 5. 
Indemnification 

EXCEPT AS OTHERWISE PROVIDED IN THIS PARAGRAPH, AND TO THE EXTENT AUTHORIZED BY LAW, THE CITY WILL BE SOLELY RESPONSIBLE FOR, AND SHALL INDEMNIFY, DEFEND AND HOLD HARMLESS METRO OF, FROM AND AGAINST ALL CLAIMS, DAMAGES, LAWSUITS, JUDGMENTS, COSTS, ATTORNEYS FEES AND EXPENSES, INCLUDING LOSSES OR DAMAGES TO THE CITY OR METRO, AND INCLUDING ANY ACTUAL OR ALLEGED JOINT OR CONCURRENT NEGLIGENT ACTS OR OMISSIONS OF METRO, ITS OFFICIALS, OFFICERS OR EMPLOYEES (IN BOTH THEIR PUBLIC AND PRIVATE CAPACITIES), AND ANY OTHER PERSON OR ENTITY, ARISING OUT OF OR AS A RESULT OF OPERATION OR MAINTENANCE OF METRO VEHICLES UNDER THIS AGREEMENT. 

NOTWITHSTANDING THE FOREGOING, THE CITY'S OBLIGATIONS SHALL NOT INCLUDE INDEMNIFYING METRO WHERE DAMAGES OR LOSS RESULT FROM THE ACTUAL SOLE NEGLIGENT ACTS OF METRO, ITS OFFICERS OR EMPLOYEES OR WHERE METRO, ITS OFFICERS OR EMPLOYEES ARE GROSSLY NEGLIGENT AND THE CITY’S OFFICERS, EMPLOYEES OR CONTRACTORS ARE NOT GROSSLY NEGLIGENT. 

IN THE EVENT THAT IN A MATTER INCLUDED ABOVE, METRO, OR ANY OF ITS OFFICERS OR EMPLOYEES ARE NAMED AS A GROSSLY NEGLIGENT DEFENDANT, OR THE CITY IMPLEADS METRO, OR ANY OF ITS OFFICERS OR EMPLOYEES AS A GROSSLY NEGLIGENT DEFENDANT, AND THE COURT (OR JURY) WITH JURISDICTION OVER THE MATTER DETERMINES METRO, ITS OFFICERS OR EMPLOYEES ARE NOT GROSSLY NEGLIGENT, OR THAT BOTH METRO (OR ITS OFFICERS, EMPLOYEES OR CONTRACTORS) AND THE CITY (OR ITS OFFICERS OR EMPLOYEES) WERE GROSSLY NEGLIGENT, THE CITY, IN ADDITION TO THE INDEMNIFICATION PROVIDED FOR ABOVE, WILL BE RESPONSIBLE FOR THE PAYMENT OF METRO'S ATTORNEYS FEES AND REASONABLE EXPENSES IN THE DEFENSE OF METRO, ITS OFFICERS AND EMPLOYEES IN THE MATTER. 

THE PROVISIONS OF THIS SECTION ARE SOLELY FOR THE BENEFIT OF THE CITY AND METRO, AND THEIR INDEMNIFIED OFFICERS AND EMPLOYEES, AND NOT INTENDED TO CREATE OR GRANT ANY RIGHTS, CONTRACTUAL OR OTHERWISE, TO ANY OTHER ENTITY OR PERSON.

ARTICLE 6.
Insurance


6.1
METRO is self-insured.  Additionally, METRO is a governmental unit and is immune from actions in tort except those arising from a waiver of immunity in accordance with Section 101.021 of the Texas Civil Practice and Remedies Code.  Nothing in this Agreement is or shall be interpreted to constitute a waiver of that immunity.

ARTICLE 7.
Termination and Default

7.1.
Termination by METRO or the City.  Notwithstanding any other provision of this Agreement, either METRO or the City may, in its sole discretion, terminate the provisions of services under this Agreement, if it determines that it is in its best interest to do so.  The City agrees to pay METRO for the cost of the governmental services provided under this Agreement to the time that either METRO or the City terminates this Agreement.

7.2.
Notice of Default.
7.2.1.
The City or METRO shall be deemed in default under this Agreement if the City

or METRO in any material respect fails to perform, observe or comply with any of its covenants, agreements or obligation, or breaches or violates any of its representations contained in this Agreement.

7.2.2.
Before any failure of either the City or METRO shall be deemed to be a breach of this Agreement, the party claiming such failure shall notify, in writing, the party alleged to have failed to perform, of the alleged failure and shall demand the party cure the default within thirty (30) days.  If the allegedly failing party has not cured the default, that party will be in default of this Agreement, unless the City and METRO agree to extend time for cure.

ARTICLE 8.
Term

8.1.
The initial term of this Agreement shall be one year from the date of this Agreement is executed and delivered by both parties; and this Agreement shall be thereafter automatically renewed for up to four additional terms of one year each, unless not less than 90 days before the end of the then-current term of this Agreement, the City Council or the METRO Board of Directors acts to terminate this Agreement.

ARTICLE 9.
Miscellaneous

9.1.
Approvals, Further Documents.  »
Where this Agreement requires approval, consent, permission, agreement or authorization by either party, such approval, consent, permission, agreement or authorization shall not be unreasonably withheld nor delayed.

9.2.
»
The parties agree to execute such further documents, agreements, instruments and notices as may be necessary or appropriate to effectuate the purposes of this agreement.

9.3.
Maintenance of Records.  »
The City and METRO shall maintain records to show actual time involved in the provision of the services, and the cost incurred for the period of time specified.  To the extent applicable to the service, the City and METRO shall cooperate in good faith to provide records satisfactory to the federal government.

9.4.
Audit and Inspection Records.  »
The City and METRO shall permit the authorized representatives of METRO, the City, the State of Texas and the federal government to inspect and audit all data and records of METRO and the City relating to their performances under this Agreement.  City representatives may perform, or have performed, an audit of METRO's books and records.  METRO shall keep its books and records available for this purpose for at least four (4) years after this Agreement terminates.

9.5.
Notices.  »
Notices required or permitted to be given under the terms of this Agreement shall be in writing and shall be deemed to be given as of the time of hand delivery to the addresses set forth below, or five (5) days after deposit in the Unites States mail, postage prepaid, by registered or certified mail, return receipt requested, addressed as follows:

	To the City:


The City of Galveston, Texas


_____________________


_____________________


Attention:  
_____________________

	To METRO:


Metropolitan Transit Authority of Harris County, Texas


810 North San Jacinto


Houston, Texas 77002

            Attention: METRO’s Chief of Police


If by U.S. Mail:


P.O. Box 61429


Houston, Texas 77208-1429




Written notice may also be given by fax or electronic mail.  Upon execution of this Agreement, each party will provide the other with that party’s fax number and/or electronic mail address.
9.6.
Waiver.  »
The failure of any party at any time or times to require performance of any provision hereof shall in no manner affect the right at a later time to enforce the same.  No waiver of any party of any condition, or of any breach of any term, covenant, representation or warranty contained herein, in any one or more instances, shall be deemed to be constructed a further or continuing waiver of any such condition or breach or waiver of any other condition or of any breach of any other term, covenant, representation or warranty.

9.7.
Entire Agreement.  »
This Agreement contains the entire agreement of the parties with regard to the matters addressed herein.  This Agreement may not be amended, modified, superseded or canceled, nor may any of the terms, covenants, representations, warranties or conditions be waived except by written instrument executed by the party against which such amendment, modification, supersedure, cancellation or waiver is to be charged.

9.8.
Governing Law.  »This Agreement shall be constructed and enforced in accordance with the laws of the State of Texas.  Any legal action to enforce the terms of this Agreement shall be brought in Harris County, Texas.

9.9.
Headings.  »Headings and captions contained herein are inserted for convenience and of reference only, and are not deemed part of or to be used in constructing this Agreement.

9.10.
Survival.  Each party shall remain obligated to other party under all clauses of this Agreement that expressly or by their nature extend beyond the expiration or termination of this Agreement, including the indemnification obligation under Article 5 of this Agreement.

IN WITNESS WHEREOF, the parties have caused the Agreement to be executed as of the date first written above:

IN TESTIMONY OF WHICH, this Agreement, in duplicate originals, each having equal force has been executed on behalf of the parties hereto as follows:

a.
It has on the ___ day of _________, 2006 been executed on behalf of the City by __________________ pursuant to a _____________ of the City Council authorizing such execution.

b.
It has on the ___ day of ___________, 2006, been executed on behalf of METRO by ____________________, and attested by its Assistant Secretary, pursuant to the Resolution of its Board of Directors authorizing such execution.

	City of Galveston, Texas

By:___________________________________

Attest:

City Secretary
	Metropolitan Transit Authority of Harris County, Texas

By:___________________________________

        Frank J. Wilson

        President & Chief Executive Officer

	
	Executed for and on behalf of the Metropolitan Transit Authority pursuant to Resolution No. ______, the Board of Directors passed on the ___ day of ___________, 2005, and on file in the office of the Assistant Secretary of METRO

ATTEST:

___________________________________

Assistant Secretary

APPROVED:

___________________________________

General Counsel

___________________________________

Chief Financial Officer
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