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Sovereign Immunity

UnderUnder commoncommon lawlaw statestate andand politicalpoliticalUnderUnder commoncommon law,law, statestate andand politicalpolitical
subdivisionssubdivisions areare notnot liableliable forfor actsacts ofof theirtheir
agentsagents oror officersofficers..

Official Immunity

UnderUnder commoncommon lawlaw publicpublic officialsofficials andand publicpublicUnderUnder commoncommon law,law, publicpublic officialsofficials andand publicpublic
servantsservants areare immuneimmune fromfrom liabilityliability ifif::

1.1. They are performing a duty within the scope They are performing a duty within the scope 
of their duties;of their duties;
They are performing a discretionary duty;They are performing a discretionary duty;2.2. They are performing a discretionary duty; They are performing a discretionary duty; 
and,and,

3.3. They act in good faith.They act in good faith.
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NO IMMUNITY
Breach of Contract

Election Contests

Annexation Proceedings

Workers’ 

SOVEREIGN IMMUNITY

General Rule: The State and its 
agencies, departments and 

political subdivisions are not 
liable for the tortuous conduct of 

their employees.Federal Claims
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I C d ti
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Act
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Eminent Domain
(Art. I, Sec. 17 of Tx. Const.)
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Texas Human Rights Act
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Tort Claims Act

Passed in 1969 by the Texas LegislaturePassed in 1969 by the Texas LegislaturePassed in 1969 by the Texas Legislature.Passed in 1969 by the Texas Legislature.
Waives sovereign immunity for certain acts.Waives sovereign immunity for certain acts.
Limits the amount of damages that can be Limits the amount of damages that can be 
recovered where immunity is waived.recovered where immunity is waived.

P i t

Tx. TORT
Claims Act
Sec. 101.021 $

TORTS

Proprietary
(City’s Only)

Governmental

Immune

No Immunity

1. Motor driven equipment
2. Negligent use of tangible 

property
3. Condition of property

(Premise defect; BI)

$

$
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P i t

Exception
To Waiver by 
Sec 101 021Proprietary

(City’s Only)

No Immunity

Sec. 101.021

See II C
Of Paper

I it

$
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Immunity
Plaintiff Loses

Altered
Standards
of Care

P i t
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Plaintiff Loses
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GOVERNMENTAL GOVERNMENTAL 
FUNCTIONSFUNCTIONS

Cont’d

§§ 101.0215. Liability of a Municipality101.0215. Liability of a Municipality§§ 101.0215.  Liability of a Municipality101.0215.  Liability of a Municipality

a)a) AA municipalitymunicipality isis liableliable underunder thisthis chapterchapter forfor
damagesdamages arisingarising fromfrom itsits governmentalgovernmental
functions,functions, whichwhich areare thosethose functionsfunctions thatthat areare
enjoinedenjoined onon aa municipalitymunicipality byby lawlaw andand areare
ii itit bb thth t tt t tt ff thth t t ’t t ’givengiven itit byby thethe statestate asas partpart ofof thethe state’sstate’s

sovereignty,sovereignty, toto bebe exercisedexercised byby thethe municipalitymunicipality
inin thethe interestinterest ofof thethe generalgeneral publicpublic,, includingincluding
butbut notnot limitedlimited toto::
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Cont’d.

1)1) Police and fire protection and control;Police and fire protection and control;1)1) Police and fire protection and control;Police and fire protection and control;
2)2) Health and sanitation services;Health and sanitation services;
3)3) Street construction and design;Street construction and design;
4)4) Bridge construction and maintenance and street Bridge construction and maintenance and street 

maintenance;maintenance;
5)5) Cemeteries and cemetery care;Cemeteries and cemetery care;)) y ;y ;
6)6) Garbage and solid waste removal, collection, Garbage and solid waste removal, collection, 

and disposal;and disposal;
7)7) Establishment and maintenance of jails;Establishment and maintenance of jails;

Cont’d.

8)8) Hospitals;Hospitals;8)8) Hospitals;Hospitals;
9)9) Sanitary and storm sewers;Sanitary and storm sewers;
10)10) Airports;Airports;
11)11) Waterworks;Waterworks;
12)12) Repair garages;Repair garages;
13)13) Parks and zoos;Parks and zoos;13)13) Parks and zoos;Parks and zoos;
14)14) Museums;Museums;
15)15) Libraries and library maintenanceLibraries and library maintenance
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Cont’d.

16)16) Civic, convention centers, or coliseums;Civic, convention centers, or coliseums;16)16) Civic, convention centers, or coliseums;Civic, convention centers, or coliseums;
17)17) Community, neighborhood, or senior citizen Community, neighborhood, or senior citizen 

centers;centers;
18)18) Operation of emergency ambulance service;Operation of emergency ambulance service;
19)19) Dams and reservoirs;Dams and reservoirs;
20)20) Warning signals;Warning signals;)) g g ;g g ;
21)21) Regulation of traffic;Regulation of traffic;
22)22) Transportation systems;Transportation systems;

Cont’d.

23)23) Recreational facilities, including but not limited to Recreational facilities, including but not limited to )) , g, g
swimming pools, beaches, and marinas;swimming pools, beaches, and marinas;

24)24) Vehicle and motor driven equipment maintenance;Vehicle and motor driven equipment maintenance;
25)25) Parking facilities;Parking facilities;
26)26) Tax collection;Tax collection;
27)27) Firework displays;Firework displays;
28)28) Building codes and inspection;Building codes and inspection;28)28) Building codes and inspection;Building codes and inspection;
29)29) Zoning, planning, and plat approval;Zoning, planning, and plat approval;
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Cont’d.

30)30) Engineering functions;Engineering functions;30)30) Engineering functions;Engineering functions;
31)31) Maintenance of traffic signals, signs, and hazards;Maintenance of traffic signals, signs, and hazards;
32)32) Water and sewer service;Water and sewer service;
33)33) Animal control;Animal control;
34)34) Community development or urban renewal activities;Community development or urban renewal activities;
35)35) Latchkey programs conducted exclusively on a school Latchkey programs conducted exclusively on a school 

campus; andcampus; and
36)36) Enforcement of land use restrictions.Enforcement of land use restrictions.

PROPRIETARY FUNCTIONSPROPRIETARY FUNCTIONS
(City’s Only)(City’s Only)
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Cont’d.

bb ThisThis chapterchapter doesdoes notnot applyapply toto thethe liabilityliability ofofb.b. ThisThis chapterchapter doesdoes notnot applyapply toto thethe liabilityliability ofof
aa municipalitymunicipality forfor damagesdamages arisingarising fromfrom isis
proprietaryproprietary functionsfunctions,, whichwhich areare thosethose
functionsfunctions thatthat aa municipalitymunicipality may,may, inin itsits
discretion,discretion, performperform inin thethe interestinterest ofof thethe
inhabitantsinhabitants ofof thethe municipalitymunicipality,, includingincluding butbut
notnot limitedlimited toto::

1)1) TheThe operationoperation andand maintenancemaintenance ofof aa publicpublic
utilityutility;;

Cont’d.

2)2) Amusements owned and operated by theAmusements owned and operated by the2)2) Amusements owned and operated by the Amusements owned and operated by the 
municipality; andmunicipality; and

3)3) Any activity that is abnormally dangerous or Any activity that is abnormally dangerous or 
ultrahazardous.ultrahazardous.
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THE WAIVER OF THE WAIVER OF 
IMMUNITYIMMUNITY

Waiver of Sovereign Immunity 
for Governmental Functions

§101.021 of the Act
Operation or use of a motor-driven vehicle or
motor-driven equipment
Condition or use of a tangible personal
propertyp p y

Condition of real property
Only if employee personally liable under
Texas law
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Damages Recoverable

MotorMotor--drivendriven vehiclevehicle oror equipmentequipment::MotorMotor--drivendriven vehiclevehicle oror equipmentequipment::
1.1. propertyproperty damagesdamages
2.2. personalpersonal injuryinjury
3.3. deathdeath

Tangible personal property or real propertyTangible personal property or real property

1. personal injury
2. death

EXCEPTIONS TO THE EXCEPTIONS TO THE 
WAIVER OF IMMUNITYWAIVER OF IMMUNITY

Exception
To Waiver by 
Sec. 101.021

See II C
Of Paper

Immunity
Plaintiff 
Loses
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Cont’d

§§ 101 052 Legislative101 052 Legislative§§ 101.052.  Legislative101.052.  Legislative

ThisThis chapterchapter doesdoes notnot applyapply toto aa claimclaim basedbased onon anan
actact oror omissionomission ofof thethe legislaturelegislature oror aa membermember ofof
thethe legislaturelegislature actingacting inin hishis officialofficial capacitycapacity oror toto
thethe legislativelegislative functionsfunctions ofof aa governmentalgovernmental unitunitthethe legislativelegislative functionsfunctions ofof aa governmentalgovernmental unitunit..

Cont’d

§§ 101.053.  Judicial101.053.  Judicial§§ 0 .053. Jud c a0 .053. Jud c a

(a)(a) ThisThis chapterchapter doesdoes notnot applyapply toto aa claimclaim basedbased onon anan
actact oror omissionomission ofof aa courtcourt ofof thisthis statestate oror anyany
membermember ofof aa courtcourt ofof thisthis statestate actingacting inin hishis officialofficial
capacitycapacity..

(b)(b) ThisThis chapterchapter doesdoes notnot applyapply toto aa claimclaim basedbased onon anan
actact oror omissionomission ofof anan employeeemployee inin thethe executionexecution ofof aa
lawfullawful orderorder ofof anyany courtcourt..
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Cont’d

§§ 101.055.  Certain Governmental Functions101.055.  Certain Governmental Functions§§

This chapter does not apply to a claim arising:This chapter does not apply to a claim arising:

inin connectionconnection withwith thethe assessmentassessment oror collectioncollection ofof
taxestaxes byby aa governmentalgovernmental unitunit..

Cont’d

§§ 101.056.  Discretionary Powers101.056.  Discretionary Powers§§ yy

This chapter does not apply to a claim based on:This chapter does not apply to a claim based on:

1)1) thethe failurefailure ofof aa governmentalgovernmental unitunit toto performperform anan actact thatthat
thethe unitunit isis notnot requiredrequired byby lawlaw toto performperform;; oror

2)2) aa governmentalgovernmental unit’sunit’s decisiondecision notnot toto performperform anan actact oror2)2) aa governmentalgovernmental unit sunit s decisiondecision notnot toto performperform anan actact oror
onon itsits failurefailure toto makemake aa decisiondecision onon thethe performanceperformance oror
nonperformancenonperformance ofof anan actact ifif thethe lawlaw leavesleaves thethe
performanceperformance oror nonperformancenonperformance ofof thethe actact toto thethe
discretiondiscretion ofof thethe governmentalgovernmental unitunit..
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Cont’d

§§ 101.057.101.057. Civil Disobedience and Certain Civil Disobedience and Certain §§
Intentional TortsIntentional Torts

This chapter does not apply to a claim:This chapter does not apply to a claim:

1)1) basedbased onon anan injuryinjury oror deathdeath connectedconnected withwith anyany actact oror
omissionomission arisingarising outout ofof civilcivil disobedience,disobedience, riot,riot,omissionomission arisingarising outout ofof civilcivil disobedience,disobedience, riot,riot,
insurrection,insurrection, oror rebellionrebellion;; oror

2)2) arisingarising outout ofof assault,assault, batter,batter, falsefalse imprisonment,imprisonment, oror
anyany otherother intentionalintentional torttort,, includingincluding aa torttort involvinginvolving
disciplinarydisciplinary actionaction byby schoolschool authoritiesauthorities..

Cont’d

§§ 101 059 Attractive Nuisances101 059 Attractive Nuisances§§ 101.059.  Attractive Nuisances101.059.  Attractive Nuisances

ThisThis chapterchapter doesdoes notnot applyapply toto aa claimclaim basedbased onon
thethe theorytheory ofof attractiveattractive nuisancenuisance..
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Cont’d

§§ 101.062. 9101.062. 9--11--1 Emergency Service1 Emergency Service§§ 101.062.  9101.062.  9 11 1 Emergency Service1 Emergency Service

b)b) ThisThis chapterchapter appliesapplies toto aa claimclaim againstagainst apublicapublic
agencyagency thatthat arisesarises fromfrom anan actionaction ofof anan
employeeemployee ofof thethe publicpublic agencyagency oror aa volunteervolunteer
underunder directiondirection ofof thethe publicpublic agencyagency andand thatthat
i li l idiidi 99 11 11 iiinvolvesinvolves providingproviding 99--11--11 serviceservice oror
respondingresponding toto aa 99--11--11 emergencyemergency callcall onlyonly ifif
thethe actionaction violatesviolates aa statutestatute oror ordinanceordinance
applicableapplicable toto thethe actionaction..

Cont’d

§§ 101 066 Computer Date Failure101 066 Computer Date Failure§§ 101.066.  Computer Date Failure101.066.  Computer Date Failure

ThisThis chapterchapter doesdoes notnot applyapply toto aa claimclaim forfor propertyproperty
damagedamage causedcaused byby aa computercomputer datedate failurefailure asas
describeddescribed byby SectionSection 147147..003003..
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ALTERED STANDARDS AND ALTERED STANDARDS AND 
OTHER LIMITATIONSOTHER LIMITATIONS

§§ 101.101.  Notice101.101.  Notice§§

a)a) AA governmentalgovernmental unitunit isis entitledentitled toto receivereceive noticenotice ofof aa
claimclaim againstagainst itit underunder thisthis chapterchapter notnot laterlater thanthan sixsix
monthsmonths afterafter thethe dayday thatthat thethe incidentincident givinggiving riserise toto thethe
claimclaim occurredoccurred.. TheThe noticenotice mustmust reasonablyreasonably describedescribe::

(1)(1) the damage or injury claimed;the damage or injury claimed;
(2)(2) the time and place of the incident; andthe time and place of the incident; and
(3)(3) the incident.the incident.
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§§ 101.055 (2)101.055 (2)§§ 101.055 (2)101.055 (2)
This chapter does not apply to a claim arising:This chapter does not apply to a claim arising:

• from the action of an employee while responding to an 
emergency call or reacting to an emergency situation if 
the action is in compliance with the laws and ordinance 
applicable to emergency action, or in the absence of such 
a law or ordinance, if the action is not taken with 
conscious indifference or reckless disregard of the safetyconscious indifference or reckless disregard of the safety 
of others; or

• from the failure to provide or the method of providing 
police or fire protection.

§§ 101.022.101.022. Duty Owed: Premise and SpecialDuty Owed: Premise and Special§§ 101.022.101.022. Duty Owed:  Premise and Special Duty Owed:  Premise and Special 
DefectsDefects

a)a) IfIf aa claimclaim arisesarises fromfrom aa premisepremise defectdefect,, thethe
governmentalgovernmental unitunit owesowes toto thethe claimantclaimant onlyonly thethe
dutyduty thatthat aa privateprivate personperson owesowes toto aa licenselicense onon

i ti t tt ll thth l i tl i t ff ththprivateprivate property,property, unlessunless thethe claimantclaimant payspays forfor thethe
useuse ofof thethe premisespremises..
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Cont’d.

b)b) TheThe limitationlimitation ofof dutyduty inin thisthis sectionsection doesdoesb)b) TheThe limitationlimitation ofof dutyduty inin thisthis sectionsection doesdoes
notnot applyapply toto thethe dutyduty toto warnwarn ofof specialspecial
defectsdefects suchsuch asas excavationsexcavations oror obstructionsobstructions
onon highways,highways, roadsroads oror streetsstreets..

Cont’d

InviteeInvitee:: TheThe landownerlandowner hashas aa dutyduty toto keepkeep thetheyy pp
premisespremises inin reasonablyreasonably safesafe conditioncondition andand toto
inspectinspect thethe premisespremises toto discoverdiscover anyany latentlatent
(hidden)(hidden) defectsdefects andand toto makemake safesafe anyany
defectsdefects oror givegive adequateadequate warningwarning..

LicenseeLicensee:: TheThe landownerlandowner owesowes aa dutyduty notnot toto injureinjure
him/herhim/her willfullywillfully wantonlywantonly oror throughthrough grossgrosshim/herhim/her willfully,willfully, wantonly,wantonly, oror throughthrough grossgross
negligencenegligence;; oror toto warnwarn ofof oror toto makemake safesafe
dangerousdangerous latentlatent (hidden)(hidden) conditionsconditions ofof whichwhich
thethe landownerlandowner hashas actualactual knowledgeknowledge..
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Cont’d

TrespasserTrespasser::TrespasserTrespasser::
AA trespassertrespasser takestakes thethe propertyproperty asas hehe findsfinds it,it, andand
thethe owner’sowner’s dutyduty isis onlyonly toto refrainrefrain fromfrom injuringinjuring
thethe visitorvisitor throughthrough willful,willful, wanton,wanton, oror grosslygrossly
negligentnegligent conductconduct..

Limits of Damages

CitiesCities andand StateState::CitiesCities andand StateState::
1. $250,000 for each person and $500,000 for each

single occurrence for bodily injury or death
2. $100,000 for each single occurrence for property

All other Governmental Entities:
1. $100,000 for each person and $300,000 for each single

occurrence for bodily injury or death
2. $100,000 for each single occurrence for property
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Cont’d

§§ 101 024 Exemplary Damages101 024 Exemplary Damages§§ 101.024.  Exemplary Damages101.024.  Exemplary Damages

This chapter does not authorize exemplary This chapter does not authorize exemplary 
damages.damages.

Summary

Is the entity involved in a governmentalIs the entity involved in a governmentalIs the entity involved in a governmental Is the entity involved in a governmental 
function?function?
Do facts meet the waiver of Do facts meet the waiver of §§101.021?101.021?
Is immunity reIs immunity re--established by exceptions to established by exceptions to 
waiver?waiver?
Did the governmental entity receive notice Did the governmental entity receive notice 
within six months?within six months?
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Summary (cont).

Are the standards of care altered?Are the standards of care altered?Are the standards of care altered?Are the standards of care altered?
What are the limits of liability?What are the limits of liability?
Analyze claim using traditional concepts of Analyze claim using traditional concepts of 
comparative negligencecomparative negligence


