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E-Mail and other electronic communications
were not an issue when the Open Records
Act was enacted in 1973
People prepared documents on typewriters
Telephones plugged into the wall and were
used for talking with other persons
No one contemplated that most records
would be electronic rather than paperbased or that we would have the capability
to create, transmit, and store them on
portable devices away from the office
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 “Documents, writings, letters, memoranda,
or other written printed, typed, copied, or
developed materials which [contain] public
information”
 1973 Open
p Records Act

 Recognizes that information may be recorded
on “a magnetic, optical, or solid state device
that can store an electronic signal” and can be
“held in computer memory.”
 2011 Pubic Information Act,
Act TEX. GOV’T CODE § 552.002(b)(3),(c)
552 002(b)(3) (c)
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 Greatly increases the volume and accessibility of
records
 Raises the question of whether records created and
stored on personal devices rather than workplace
computers are covered by the Act
 The ability easily to communicate on personal devices
increases the opportunity to unknowingly violate the
Open Meetings Act and other laws and, at the same
time, to leave a record of the violation

 With paper records the ability to identify and
recover a record sought in a public information
request was dependent on the filing decisions
made well before the request was made.
 For example, a request for all records relating to a water
treatment plant would likely produce records contained in
the
h files
fil specifically
ifi ll related
l d to the
h treatment plant
l
but
b
would not produce records related to the plant but filed
under other topics.
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 With electronic records we may be able to
search for any record containing a word or
phrase or for e-mails to or from specific
individuals.
 We generate more records and can more
easily identify and recover those records.

 The volume of records that may be responsive to a
request may make it difficult to properly preserve a
city’s options and rights under the Public
Information Act.
 When a request produces thousands or tens of
thousands of e-mails, it becomes difficult to
id
identify
if what
h exceptions
i
to the
h Act
A may apply
l and
d
to elaborate on those exceptions during the tenand fifteen-day time periods under the PIA.
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 Requests on controversial topics often generate copy
cat requests and requests on similar topics as the
different media outlets compete to have the most
complete story.
 This can result in the embarrassing situation of
producing information responsive to one request that
was nott produced
d
d iin response tto a similar
i il earlier
li
request because of different search terms or search
strategies.

 For example, if council members or council members’
staff search their computers,
computers they may well produce
fewer records than if the city’s information technology
specialists conduct the search.
 E-mails that are deleted may still be recoverable, and an
IT specialist is more apt to find them than someone
with less day-to-day experience in working with the
computer system.
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 What is the status of an e-mail on a
councilmember’s home computer or
smartphone?
 Because almost all city officials and staff
have home computers and smartphones,
communication regarding city business is
frequently done outside the workplace
environment.

 Under the Act
 “public information” means information that
is collected, assembled, or maintained
under a law or ordinance or in connection
with the transaction of official business:
 by a governmental body; or
 for a governmental body and the
governmental body owns the information or
has a right of access to it.


TEX. GOV’T CODE § 552.002(a).
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 The Attorney General has typically ruled that
communications on home computers or smartphones are
covered by the Public Information Act so long as they relate
to governmental business.
 This is essentially a one-element test---Does the
communication relate to governmental business?
 The apparent rationale of the series of decisions is that any
other interpretation would result in a significant loophole in
the Act that would permit public business to be conducted
in a way that could be hidden from the public.

 The one-element test is not necessarily consistent
with the statutory definition or with the test the
Attorney General used in earlier decisions relating to
hard-copy
hard
copy records
 Previously, the Attorney General looked to see if the
record at issue
 (1) was created or maintained using public resources,
 (2) was accessible to other persons in the governmental
body, and;
 (3) related to public business
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 The sole reported case on the issue (City of

Dallas v. Dallas Morning News, 281 S.W.3d
708 (Tex. App.—Dallas 2009, no pet.)) uses a
test derived from the statutory definition:
 Were the documents created or maintained by a
governmental body?
 If not, were they created or maintained for a
governmental body where the governmental body
either:
 Owned the information, or
 Had a right of access to it.

 The City of Dallas case involved the e-mails located on
the mayor’s personal Blackberry and that never went
through the city’s server.
e initial
t a appea
appeal was
as o
of a su
summary
a y judg
judgment
e t for
o tthe
e
 The

Morning News. The court reversed and remanded,
finding that neither party had met its summary judgment
burden.
 While the case has not been finally decided on the
merits, the court’s opinion did give us an idea of what
sort of test it would use and what sort of evidence would
be important.
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 The court found that the mayor’s e-mails
were not created or maintained by a
governmental body because the mayor was
not herself a governmental body.
 The city is the governmental body; its
officers and employees are not
not.

 Since the mayor was not herself a
governmental body, it was necessary to look
to the second alternative set out in the
statutory definition
 Did the city own the information or have a
right of access to it?
 The court found the evidence to be inconclusive on
these issues.
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1. Did the city provide or pay for the Blackberry®?
2. The city submitted copies of some messages to the
Attorney General
G
l when
h submitting
b
the
h issue to him.
h
How did it get access to the messages?
3. The affidavits originally submitted by the city were
not definitive in establishing what type of access the
city
it might
i ht have.
h
For
F the
th city
it to
t prevail,
il it likely
lik l would
ld
need to show that it had no access to the e-mails,
rather than some sort of limited access.

 Relying on the City of Dallas case and the statutory
definition, a city can legitimately allege (assuming
appropriate
i t facts)
f t ) that
th t e-mails
il and
d other
th communications
i ti
on home computers and personal electronic devices are
not covered by the Public Information Act
 While the city probably would have the better legal
argument, it would put itself at odds with the Attorney
General’s
General
s interpretation of the Act and would subject
itself to accusations in the press that it was violating the
Public Information Act and hiding information from the
public
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 This is an important issue to the news media, and
efforts to claim that such documents are not covered
by the Public Information Act would likely result in
stories and editorials suggesting the city was not on
the side of the angels.
 It is never a good idea to pick a fight with persons
who buy ink by the barrel.
INK

 Even though the city believed the statute did not necessarily
make e-mails on personal computers public information
under the Act, members of the council voluntarily provided
e-mails from their personal computers to the city, which
made them pubic information
 It also adopted a policy to use going forward
1. All public business must be conducted on city accounts
2 If information relating to city
2.
cit business
b siness is created or received
recei ed
on a personal account, it is to be forwarded to a city
account, which will make it public information.
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 It is not necessary for members of a governmental body to
be present in the same location and to communicate at the
same time to have a meeting within the meaning of the
Open Meetings Act
 A series of telephone calls to poll members of a school
board about a potential action by the school district
violated the Act
 Hitt v. Mabry, 687 S.W.2d 791 (Tex. App.—San Antonio
1985, no writ).
 The Attorney General has rejected any interpretation of the
Act as not extending to “forms of nonspoken exchange,
such as written materials or electronic mail.”
 OP. TEX. ATT’Y GEN. No. JC-0307 (2000).

 It is a criminal offense to participate in an unauthorized
closed meeting
meeting.
 TEX. GOV’T CODE § 551.144

 It is a criminal offense to conspire to circumvent the
provisions of the Act by meeting in numbers of less
than a quorum for the purpose of secret deliberations.
 TEX. GOV’T CODE § 551.143.
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 Using e-mail and similar electronic communication to
communicate with members of the council may result
i a quorum di
in
discussing
i
an iissue within
ithi the
th council’s
il’
jurisdiction in violation of the Act
 Simply hitting Reply All or forwarding an e-mail chain
may result in a violation even though the
councilmember never intended to initiate a
conversation with all members of the council
 The e-mail leaves a record of the potential violation

 E-mails are routinely deleted scores of times each day
prohibits destroying
y gp
public
 The Public Information Act p
records.
 The Local Government Records Act prohibits
destruction of records prior to the expiration of the
records retention period
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 Assuming a city has not established a longer period,
correspondence:
1 relating
1.
l ti
tto policy
li and
d program d
development,
l
t th
the
retention period is five years
2. relating to administration or operation of policies,
programs, services, and projects of a city is two years
p
((e.g.,
g , “letters of transmittal,,
3. routine correspondence
requests for publications, internal meeting notices, and
similar routine matters”) need not be retained

1. Keep records on the city computer system rather than on
personal devices
2 Avoid publishing personal e
2.
e-mail
mail addresses on city
business cards, stationery, web-sites
3. Have a strong records retention and management policy
4. If possible, design the computer system to simplify and
encourage compliance with the records retention policy
5. Take special care in responding to requests for electronic
records
a. Use IT specialists in locating responsive documents
b. Brainstorm on search terms designed to locate
responsive documents
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