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What has happened si nce




The Heather Stewart case recap

u  Stewart | - Texas Supreme Court opinion issued July 2011

u Osubstantial evidence review
resulting in a homeds demol it
personds rights under Articl e
Constitutiono

u  Stewart ll, 361 S.W.3d 562 (Tex. 2012)- On 1/27/12 the Texas
Supreme Court withdrew the Stewart | opinion and reissued a
substantially similar opinion, clarifying that:

u Ot akialagns must be asserted on appeal from the
administrative nuisanced et er mi nati ono

u O aparty asserting a takings must first exhaust its administrative
remedies and comply with jurisdictional prerequisites fors ui t 0




Stewart affirmed

v Patel v. City of Everman , 361 S.W.3d 600 (Tex.
2012) issued the same day asStewart Il :

u  Appealing party must timely appeal BSC order

u If do not timely appeal and assert the takings claim in that
appeal, then cannot bring takings claim

u  Owner who nonsuited appeal of BSC order precluded from
later bringing takings claim in another proceeding

v City of Beaumont v. Como, 381 S.w.3d 538 (Tex.
2012, rehodog deni ed)

u First Texas Supreme Court case to interpret Stewart and
Patelds holdiithygswi ns when proper:t
appeal BSC order and then brings takings claim suit 1 year
after demolition




Revisit Stewart?

Not for now says the Texas Supreme Court




Wu v. City of San Antonio, 2013 WL 4084721
(Tex. App. d San Antonio 2013, pet. denied)

u Appeal of Dboarddos deter min
was a public nuisance and request for temporary
injunction to prevent the demolition of the buildings

u Trial court denied the application for the temporary
injunction, affirmed by the court of appeals, writ of
mandamus denied by Texas Supreme Court

u  Rule 11 agreement entered between parties while
awaiting mandamus ruling; owner said city not prohibited
from demolishing after 30 days if Court did not stay the
demolition

u After city demolished, owners/lienholders amended
pleadings to assert takings claim

u  Trial court granted summary judgment in favor of city




Wu v. City of San Antonio

Court of Appeals l
rejects cit)
that the takings claims
must be brought at the
same time and in the
same pleadings as the
original petition
seeking judicial review

of the boar(
says that is

Inconsistent with

Stewart

Reversed and
remanded to trial
court; continue to
watch this case on
Issue of consent

Re: iei-Chiao Chen Wy, Richeed Fa, Maye Fin and Toy-Wen Hy v. Gy of San
A”Iiﬁﬂlﬂ- ) ’

Dezy Cathy:

[n eccardimes with our discussion, with Judge Berchelmans fispast Wednesday, it wes
10y wderstangling thet wo had agweed on certiin issues releting to the above reforanced case,
Fitst, you v agreed om bebalf of the Clty of Sen Attoni thet 20 ackon will be taken by the
ity or by aayone on fis belelf to abate, demolish, destroy or dispose of in ey mapmer the
spartytent building located e 2202 Vraoe Jockson, Sen Autondo, Tesms 78213 which is the
subjet of this lawsuit for a perfod of thity (30) cays begtywing on Apell 4, 2007 aud confinuing
fhwonugh May 4, 2007 whish will be the titeth day.

Next, during this 30 day ime period, the plainfiffs will ils 20 appeal with the Unfied
States Sugpeme Cont based o, the dena] of the temperary irjumction, Ve bave also appes that
wulest fhe Suprente Court grants 2 stay prohibiing the exforoscoent of the board’s oder or

siply says agy action by fhe Gy of Sen AQIOnio 0 Gemoush dhe ouve reierenced buﬂdmg ‘f—‘

the Ciy of S Anonfo will not be profibifed rom demolishing the buiting e May 4, 2007,
B, bowaver, the Unjied Stetes Suprerne Covrf does 5905 2 stay o 8096 o f TToRDHHoR
against the City of San Antondo fror demolishing the belditg then the Cityis roquired fo abide
;]/Iy thz (é{élg;’s stay in aceordaoe wifh fs ferms and fs not allowed o demalsh the boflding after
Vay 5 W/ '
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HDW2000 256 E. 49 Street v. City of Houston,
2011 WL 722618 (S.D. Tex. Feb. 22, 2011) and 2012 W
6095226 (Tex. App. dHouston [15t Dist.] 2012, pet.
denied)

v Plaintiff owned several buildings which were found by the BSC

to be dangerous, substandard
ordinances
v Plaintiff filed appeal of boar

pleadings asserting state and federal due process claims

u  City removed to federal court where summary judgment was
granted on the state and federal due process claims; court
remanded substantial evidence review to state court

u State court conducted substanti a
orders and issued judgment that plaintiff take nothing,
affirming the boardds order s

u  Court of Appeals finds more than a scintilla of evidence to
support the BSCo0s finding that
substandard buil dings i1 n vi




Emergency demolitions

How to end up in Court quickly!




Kinnison v. City of San Antonio, 480 Fed. Appx. 271
(5t Cir. 2012)

Immediate demolition of fire -damaged property determine
to be clear and imminent danger to life, safety and/or
property
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—
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Kinnison v. City of San Antonio



Kinnison v. City of San Antonio

u When the cityds crew went
there was a contractor on site hired by the owner to
repair the foundation; city proceeded to demolish




Kinnison v. City of San Antonio

u

u

Owner filed suit in state court, alleging various state and
federal claims; suit removed to federal court by the city

District court granted summary judgment in favor of
owner on his 4" and 14" Amendment claims and city
appealed

5th Circuit says that a reasonable fact -finder could
conclude that t hdang€ deteymination m
was an abuse of discretion based upon:

u  NINE DAY delay between the inspection and emergency
demolition

u  City had previously determined property to be in imminent
danger 2 years earlier

v City effected demolition in fa
efforts

Vacated and remanded



RBIII, L.P. v. City of San Antonio, 713 FE3d 840
(5t Cir. 2013)

u

u

City demolished a dilapidated building without providing
notice to the owner before the structure was razed

Owner filed suit, asserting various state and federal claims

District court granted summary judgment for City on all
claims except 14" Am. procedural due process claim and 4t
Am. Claim; those claims were tried to a jury which returned
a verdict in favor of plaintiff and awarded $27,500 in
damages

City appealed



RBIII, L.P. v. City of San Antonio

u 5™ Cir. says city ordinance authorized !
emer gency demol i ti o =y g
to demolish without pre -deprivation '
notice was entitled to deference and
did not constitute a due process
violation unless it was arbitrary or an
abuse of discretion

u District courtds | ur
error because stated that the city was |
excused from providing notice to owner |
only if there was ai'
to the publicé |

Instruction misled the jury as to the
central fact question in the case;
vacated and remanded ddistrict court
Il nstructed to recon:
for judgment as a matter of law




Summary Nuisance
Abatement

That pesky due process issue keeps popping up!




City of Houston v. Carlson, 393 S.W.3d 350 (Tex.
App. dHouston [14% Dist.] 2012, no pet.)

v 108-unit condominium complex declared uninhabitable due
to various structural, electrical, and plumbing violations,
including structurally unsound underground parking garage

u After the City received a structural engineer report that
warned of danger of walls and entire buildings collapsing,
the City summarily vacated the unsafe condominiums




City of Houston v. Carlson, 393 S.W.3d 350 (Tex.
App. 0Houston [14% Dist.] 2012, no pet.)

u  The City conducted post-vacation order administrative
hearing; order to vacate upheld by administrative hearing
officer 6 days before buildings were required to be vacated

u  Sixteen owners filed suit against City in district court seeking
judicial review of the order to vacate

u District court reversed the order to vacate and granted a
permanent injunction to the owners, concluding that the
owners were not afforded due process of law



City of Houston v. Carlson

u  On appeal, City argued TLGC8214.001 did not apply
because property was vacated pursuant to the building code
which authorized the Building Official to order a structure
vacated immediately if it created a serious and immediate
hazard to life or to property

u Court of Appeals rejected Cit
TLGCA214.001 applied

u  Court of Appeals held that the City failed to meet notice
and hearing requirements of s
substitute procedure did not satisfy procedural due process
because it did not give plaintiffs a meaningful opportunity
to be heard




City of Houston v. Carlson, 451 S.W.3d 828 (Tex.
2015, rehdog denied)

u  Group of (former) homeowners that filed due process claim
later brought an inverse condemnation action

u Tri al court sustained cityaos
concluding that the owners had not alleged a taking

u  Court of Appeals reversed and City filed petition for review

u  Supreme Court reminds that in the absence of a properly
pled takings claim, the government retains immunity and
court must sustain a properly raised plea to the jurisdiction




City of Houston v. Carlson

u The Court rejects the plai
enforcement procedure alone can serve as the basis of a
regulatory -takings claim

u Since plaintiffs only compl &
processo and di d n o4usecestnctiorss t
or cityodos electrical, pl umbi
did not allege a viable regulatory takings claim

‘A n ear | y -enfoecement action iegults in a property Iosg

of some kind. The very nature of the action dictates as much.
Nevertheless, that property isnot 6 t a forepublic u s within
t he meaning of the Constitut/i




What Is a Nuisance after
all?

Stewart got it wrong!!!




Wood v. City of Texas City, 2013 WL 440569 (Tex.
App. dHouston [14% Dist.] Feb. 5, 2013, no pet.)

u  BSC ordered two properties w/ the same owner to be
demolished

u  Owner filed original petition challenging demolition orders
and asserted takings claims

u  Texas City did not demolish, and instead filed its own
counterclaim seeking an order from the district court
authorizing demolition

u DI strict cour't f ound t hat t he
nNui sanced and authorized t he

u  Court of Appeals says evidence is sufficient that structures
are public nuisances and thus no taking

A Wh ean building creates a hazard to health, safety,
comfort or welfare, a nuisance exists and the government,
by virtue of its police powers, can abate that nuisanceo




Amaya v. City of San Antonio, 980 F Supp. 2d 771
(W.D. Texas, Oct. 30, 2013) and 2014 WL 7339077

(W.D. Texas, Dec. 23, 2014)

u Inspections over 1-year period; property deteriorated
substantially; emergency demolition performed; letter sent

to owner 4 days later
Plaintiff files suit alleging various state and federal claims




