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1.Criminal Background Checks
2. Credit Checks
3. Questions impacting the ADA
4. Social Networking Sites
5. Personal History Statements

Title VII- Discrimination claims See also TEX. LABOR. CODE §
21.051 et seq. (protected class)(status)
- “Fair Credit Reporting Act”
“American with Disabilities Act” or “ADA” (as amended 2008)
Genetic Information Nondiscrimination Act “GINA”
discrimination based on genetic information and medical
history . See also TEX. LABOR CODE § 21.401 et seq.
“USERRA” discrimination based on the applicant’s status as a
current or former member of the United States Armed
Forces.

 Pursuant to TCOLE (Texas Commission on Law

Enforcement) regulation and state law, issuance of a Texas
peace officer license requires the applicant “submit
fingerprints and be subjected to a search of local, state, and
US national records . . . to disclose any criminal record.” See
TAC Title 37, Part 7, Section 217, Rule 217.1.
 Automatic Disqualifiers:





Felony and Class “A” convictions
Class “B” convictions within the 10 years of application
Family violence convictions
Prohibited from owning a firearm or operating a motor
vehicle by federal or state law. See TAC Title 37, Part 7, Section
217, Rule 217.1.

 Pursuant to Texas Fire Protection Commission

regulations and state law, issuance of a certification
requires the submission of an approved fingerprintbased criminal history record. See Section 419.035 Tex.
Gov’t Code
 Criminal Convictions Guidelines Title 37, Part 13,
Chapter 403 of the Texas Administrative Code

Possible Disqualifiers:
-Traffic accidents resulting in citations
-Moving violations (Example: 8 in 3 years and/or 3 in
the past year)
-Arrests
Circumstance of arrests (how recent in time, nature,
etc.) are relevant even to the hiring of public safety
personnel.

 “to justify the use of arrest records, an additional inquiry

must be made. Even where the conduct alleged in the
arrest record is related to the job at issue, the employer
must evaluate whether the arrest record reflects the
applicant’s conduct. It should, therefore, examine the
surrounding circumstances, offer the applicant or
employee an opportunity to explain, and, if he or she
denies engaging in the conduct, make the follow-up
inquiries necessary to evaluate his/her credibility.” Policy

Guidance on the Consideration of Arrest Records in Employment
Decisions under Title VII of the Civil Rights Act of 1964, as amended, 42
U.S.C. §2000e et seq. (1982)(hereinafter referred to as “Policy
Guidance”). http://www.eeoc.gov/policy/docs/arrest_records.html

 Conviction records constitute reliable evidence that a

person engaged in the conduct alleged since the
criminal justice system requires the highest degree of
proof (“beyond a reasonable doubt”) for a conviction.
In contrast, arrests alone are not reliable evidence that
a person has actually committed a crime. Schware v.
Board of Bar Examiners, 353 U.S. 232, 241 (1957) (“[t]he
mere fact that a [person] has been arrested has very
little, if any, probative value in showing that he has
engaged in misconduct”). See also Policy Guidance

 The Court in Gregory v. Litton , 316 F. Supp. 401, 2 EPD

¶10,264 (C.D. Cal. 1970), modified on other grounds, 472
F.2d 631, 5 EPD ¶8089 (9th Cir. 1972), held that nationally,
Blacks are arrested more often than are Whites. Courts and
the Commission have relied on the statistics presented in
Litton to establish a prima facie case of discrimination
against Blacks where arrest records are used in
employment decisions. See U.S. v. City of Chicago, 385 F.
Supp. 543, 556-557 (N.D. Ill. 1974), adopted by reference, 411
F. Supp. 218, aff’d in rel. part, 549 F.2d 415, 432 (7th Cir.
1977); City of Cairo v. Illinois Fair Employment Practice
Commission, et al., 8 EPD &9682 (Ill. App. Ct. 1974).

 Title VII of the Civil Rights Act of 1964, 42 U.S.C. §

2000 et. seq.
 Disparate Impact

 “(1) an identifiable, facially neutral personnel policy or

practice; (2) a disparate effect on members of a
protected class; and (3) a causal connection between the
two.”
 A defendant may “rebut a prima facie case of disparate
impact by demonstrating that a challenged practice is a
business necessity.” Crawford v. U.S. Dep't of Homeland
Sec., 245 Fed. Appx. 369, 379 (5th Cir.2007) (citing
Pacheco v. Mineta, 448 F.3d 783, 787 (5th Cir.2006).

 (1) A Business Justification Can Rarely Be

Demonstrated for Blanket Exclusions on the Basis
of Arrest Records.
 (2) The Alleged Conduct Must Be Related to the
Position Sought. See Policy Guidance

 EXAMPLE -Tom, a Black male, applies to Lodge City for a

position as a police officer. The arrest rate for Blacks is
substantially disproportionate to that of Whites in Lodge
City. In response to an arrest record inquiry, Tom states
that he was arrested three years earlier for burglary. Tom is
interviewed and asked to explain the circumstances
surrounding his arrest. Tom admits that although the
burglary charge was dismissed for lack of sufficient
evidence, he did commit the crime. He claims, however,
that he is a changed man, having matured since then.
Lodge City rejects Tom.

 Possible “Title VII” liability?

 ANSWER: Police officers are: 1) entrusted with protecting

the public; 2) authorized to enter nearly any dwelling under
the appropriate circumstances; and 3) often responsible for
transporting valuables which are confiscated as evidence.
The department is, therefore, justified in declining to take
the chance that Tom has reformed. Even if the department
is completely satisfied that Tom has reformed, it may reject
him because his credibility as a witness in court could be
severely damaged. Since an essential element of police
work is the ability to effect an arrest and to credibly testify
against the defendant in court, the department would have
two separate business justifications for rejecting Tom. See
Policy Guidance, Example “3”.

 Example - John, a Black male, applies to Lodge City for

the same position as does Tom. John was arrested
three years earlier for burglary. The charges were
dismissed. Lodge City eliminates John from
consideration without further investigation and will
not consider the surrounding circumstances of the
arrest.

 Possible “Title VII” liability?

 ANSWER: If allowed to explain, John could establish

that his arrest was a case of mistaken identity and that
someone else, who superficially fit John’s description,
was convicted of the crime for which John was initially
charged. Since the facts indicate that John did not
commit the conduct alleged in the arrest record, Lodge
City has not carried its burden of proving a business
justification for John’s rejection. See Policy Guidance,
Example “4”.

 If arrest records are utilized (1) allow for an explanation of the

circumstances surrounding the arrest.
 See McCraven v. City of Chicago, 109 F. Supp. 2d 935 (N.D. Ill.
2000) (use of arrest records to per se disqualify applicant for
police officer position is lawful because of the "awesome
responsibilities" of law enforcement).
 (2) Consider whether a particular applicant should be excluded
from a particular job based on:
 (a) The nature and gravity of the offense;
 (b) The time since the conviction and/or completion of the

sentence; and
 (c) The nature of the job held or sought. See Informal Letter, EEOC

Legal Counsel, December 1, 2005. at
http://www.eeoc.gov/eeoc/foia/letters/2005/titlevii_arrest_conviction_rec
ords.html

 The Fair Credit Reporting Act requires an employer to

give written notice that a credit or background check
will be done and to get written authorization from an
applicant to do the check if an outside agency will be
used (the notice and the authorization can be on the
same form) – in addition, if the applicant is turned
down, the employer must tell the applicant why, give
the applicant a copy of the report, and let them know
the name and address of the service that furnished the
information. See Tex. Workforce Commission at
http://www.twc.state.tx.us/news/efte/references_back
ground_checks.html.

 The EEOC Has Not Provided Comprehensive Guidance

on Credit Checks.
 In a recent advisory letter interpreting Title VII’s disparate
impact provisions, the Equal Employment Opportunity
Commission has cautioned that “if an employer’s use of
credit information disproportionately excludes AfricanAmerican and Hispanic candidates, the practice would be
unlawful unless the employer could establish that the
practice is needed for it to operate safely or efficiently”. See
EEOC Guide to Pre-Employment Inquiries, 8A Fair Empl.
Prac. Man. (BNA) 443:65 (1992); EEOC Employment Tests
and Selection Procedures,
www.eeoc.gov/policy/docs/factemployment_procedures.ht
ml.

 United States v. City of Chicago, 385 F. Supp. 543, 557 (N.D.

Ill. 1974), the court held that a police department could use
financial information in background checks of applicants
only if using the information does not have an "adverse
impact" or is job related and consistent with business
necessity.
 Note that courts will not assume that an employer's
exclusion based upon financial criteria disproportionately
excluded a protected class. That would have to be proved.
See Informal Letter Opinion, EEOC Office of Legal Counsel,
http://www.eeoc.gov/eeoc/foia/letters/2005/titlevii_credit
_reports.html.
 Similar legal analysis as “arrests”.

 Have a separate form that authorizes the credit check for

background investigations.
 General Authorization for Release of Personal Information
related to the employment packet is also recommended.
 If you eliminate the applicant from consideration based upon the
credit report give notice to the applicant.
 Elements of the Notice:
 Contact information of the reporting agency that supplied the

report;
 A statement that the reporting agency that supplied the report did
not make the decision to take the adverse action and cannot give
specific reasons for it; and
 A notice of the individual's right to dispute the accuracy or
completeness of any information the agency furnished, and his or
her right to an additional free consumer report from the agency
upon request within 60 days.

An employer may ask disability-related questions and require
medical examinations of an applicant only after the
applicant has been given a conditional job offer.
According to the U.S. Department of Justice publication
Questions and Answers: The Americans with Disabilities
Act and Hiring Police Officers, “In general, a job offer is not
viewed as ‘bona fide’ under the ADA, unless an employer
has evaluated all relevant nonmedical information which,
from a practical and legal perspective, could reasonably
have been analyzed prior to extending the offer.”
http://www.ada.gov/copsq7a.htm

 Why the two step process?
 Enable applicants to determine whether they were “rejected because of

disability, or because of insufficient skills or experience or a bad report
from a reference.” EEOC's ADA Enforcement Guidance, 1. When
employers rescind offers made conditional on both non-medical and
medical contingencies, applicants cannot easily discern or challenge
the grounds for rescission. When medical considerations are isolated,
however, applicants know when they have been denied employment on
medical grounds and can challenge an allegedly unlawful denial.



Protects applicants who wish to keep their personal medical
information private. See Equal Employment Opportunity Commission,
Technical Assistance Manual on the Employment Provisions of the
ADA, VI-4 (1992) (“EEOC's Technical Assistance Manual”).

 “We cannot agree with the city that it conducted a medical

examination only after it had made a conditional offer of
employment. While Buchanan did sign an
acknowledgement in May of 1992 that he was receiving a
conditional offer of employment, the document itself
makes clear that the offer was not conditioned solely on a
medical examination, but was instead conditioned on
successful completion of “the entire screening process,”
which included “physical and psychological examinations,
a polygraph examination, a physical fitness test, an
assessment board, and an extensive background
investigation.”

 1.

Employers may ask about an applicant's ability to
perform specific job functions. For example, an employer
may state the physical requirements of a job (such as the
ability to lift a certain amount of weight, or the ability to
climb ladders), and ask if an applicant can satisfy these
requirements.
 2.
Employers may ask about an applicant's non-medical
qualifications and skills, such as the applicant's education,
work history, and required certifications and licenses.
 3.
Employers may ask applicants to describe or
demonstrate how they would perform job tasks.
 See EEOC Notice Concerning The Americans with
Disabilities Act Amendments Act of 2008,
http://www.eeoc.gov/policy/docs/preemp.html

 Any questions concerning impairments, sicknesses ,

diseases, prescriptions, medications, etc. All of these
questions could elicit information about a disability.
 Worker’s Compensation history.
 Major life activities such as standing, lifting , walking,
etc.

 Avoid questions concerning prolonged drug use or

addiction.





HOWEVER . . .
Have you ever used illegal drugs? OK
OR
Are you currently using illegal drugs? OK

 Do you drink alcohol? OK
 Convicted of DWI? OK

Avoid questions or combinations that would
indicate prior prolonged use of illegal drugs or
alcohol.

 Two (2) Major Implications of Use for Departments:
 (1) “Roots for Suits”  (a) unsuccessful applicants will allege that personal
information disclosed through the Internet search was
unlawfully used in the hiring process.
 (b) Failure to perform screens on all applicants or the use of
information inconsistently may give rise to an equal
protection and/or discrimination claim
 (2) Record Retention –See TEX. LABOR CODE § 21.301
 Strict compliance with all employment policies are required
and all investigators need to be trained on the use of and
retention of data utilized in the screening process.

 The three part Test:
 (1) Is the employee's speech pursuant to his or her

official duties? “NO” (as it relates to this presentation)
See Garcetti v. Ceballos, 547 U.S. 410 (2006).
 (2) Is the speech on a matter of Public Concern?
(involves a matter of political, social, or other concern to
the community)
 (3) If the speech is a matter of Public Concern, the
Pickering balancing test applies. See Davis v. McKinney,
518 F.3d 304, 312 (5th Cir. 2008).

IF YOU STILL want to utilize Social Networking sites as screening devices
for applicants
(1) ALWAYS thoroughly investigate any messages, photographs, blogs,
etc. as to their truthfulness, originations, etc.
(2) Keep records of all materials utilized to screen the applicant
including website addresses.
(3) Do not reject applicants based upon membership in a protected
class, lawful associations, and lawful political activities.

 Utilized for typical applicant information (work

history, references, education, personal information,
etc.) but for investigative purposes and to establish
credible information about the applicant.
 Corroborates other information discovered during the
background check.
 Assists with the Polygraph examination.

Items to include:
(1) Financial History
(2) Arrests, Detentions and Litigations
(3) Military Record
(4) Hobbies
(5)Personal Declarations –
Illegal Drug Use
Deadly Force
REMEMBER THAT ALL QUESTIONS MUST BE STYLED TO
AVOID INFERENCES OF DISCRIMINATION.
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