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Home Rule City
a. has exclusive control over and under the public

highways, streets, and alleys of the municipality .
§311 .001 (a) Transp. Code

b. may
1) control, regulate, or remove an encroachment or

obstruction on a public street or alley;
2) open or change a public street or alley; or
3) improve a public highway, street, or alley. §311 .01(b)

Transp. Code

City Regulatory Authority
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c. may vacate, abandon, or close a street or alley. 

§ 311.007 Transp. Code
1) vacate ʛterminates the right of the public to use the road ʛ

note, it does not transfer fee title to the property in Texas.

2) abandon ʛnot the same as non-user. Abandonment occurs 
when the use for which the property is dedicated becomes 
impossible or object of use wholly fails. Adams v. Rowles, 
228 S.W.2d 849 (Tex. 1950)

3) close ʛőŽǗŊƩƞǣŽƞǫŽƞű ǌǫŉƓŽŊʩǗ ǏŽűŸǣ ǣƩ ǫǗŘ ǏƩĬőʆ ȃŽǣŸ ǏŽűŸǣ ǣƩ 
re-open it.
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a. has ŘȈŊƓǫǗŽȂŘ ŊƩƞǣǏƩƓ ƩȂŘǏ ǣŸŘ ŊŽǣȉʩǗ ŸŽűŸȃĬȉǗʆ ǗǣǏŘŘǣǗʆ Ĭƞő ĬƓƓŘȉǗʋ

b. may

1) abate or remove an encroachment or obstruction on a 
highway, street, or alley;

2) open, change, regulate, or improve a street; or

3) put a drain or sewer in a street

c. vacate, abandon, or close a street by ordinance IF a petition signed 
by all the owners of real property abutting the street is submitted 
to the governing body. 

§311.008 Transp. Code

General Law City
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a. prevent an encroachment or obstruction on a sidewalk;

b. abate an encroachment or obstruction on a bridge, 
culvert, sidewalk, or crossway;

c. construct, regulate, or maintain a bridge, culvert, 
sidewalk, or crossway;

Additional Authority of Type A General 
Law Cities
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d. regulate the construction of a bridge, culvert, sewer, 
sidewalk, or crossway;

e. require a person to keep weeds, unclean matter, or trash 
from the street, sidewalk, or gutter in front of the 
person's premises;  

f. require the owner of land to improve the sidewalk in 
front of the person's land

§311.003 Transp. Code
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a. ßǫŉƓŽŊ ǫǣŽƓŽǣȉ ǌǏƩȂŽőŘǏǗʆ ŽƞŊƓǫőŽƞű Ĭ =ŽǣȉʩǗ ǫǣŽƓŽǣȉ őŘǌĬǏǣƜŘƞǣǗʆ ŊĬƞ 
use public roads and easements for their facilities to the extent 
provided by statute (e.g. Ch. 181 Utilities Code, Ch. 49 Water 
Code

b. Home rule cities can require most utilities to enter into a 
franchise agreement and pay franchise fees in order to use 
public streets and easements. Art. 1175 V.A.C.S.; §311.071 
÷ǏĬƞǗǌʋ =ƩőŘʆ ŉǫǣ ǗŘŘ =Ÿʋ Ɂɇɂ ¥ƩŊʋ eƩȂʩǣ =ƩőŘ ŰƩǏ 
ǣŘƓŘŊƩƜƜǫƞŽŊĬǣŽƩƞ ǌǏƩȂŽőŘǏǗʆ Ĭƞő =Ÿʋ ɁɇɃ ¥ƩŊʋ eƩȂʩǣ =ƩőŘ ŰƩǏ 
network nodes by wireless service providers, which authorizes 
use of the public right of way and establishes specific payment 
requirements.

c. Chʋ ɁɇɃʆ ʦDŘǌƓƩȉƜŘƞǣ ƩŰ ±ŘǣȃƩǏƐ ±ƩőŘǗ Žƞ ǣŸŘ  ßǫŉƓŽŊ âŽűŸǣ-of-
ĖĬȉʧ ȃŘƞǣ ŽƞǣƩ ŘŰŰŘŊǣ Ʃƞ Ɉ-1-17. It  anticipates the adoption by 
ŊŽǣŽŘǗ ƩŰ Ĭ ʦǌǫŉƓŽŊ ǏŽűŸǣ-of-ȃĬȉ ƜĬƞĬűŘƜŘƞǣ ƩǏőŽƞĬƞŊŘʧ ǣƩ 
regulate the construction, operation and removal of network 
nodes, support poles and collocation on poles, including in 
residential areas and historic districts.
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d. Right to use roads for utilities is subservient 
to use of roads for transportation. City of San 
Antonio v. Bexar Metro. Water Dist. , 309 
S.W.2d 491 (Tex. Civ. App. ʛSan Antonio 
ɀɈɄɇʆ ȃǏŽǣ ǏŘŰʩőʙʋ

e. Texas recognizes common law rule that 
utilities have to pay for relocation of facilities if 
road is changed, unless a statute provides 
otherwise. City of Richardson v. Oncor Elec. 
Delivery Co. LLC, 539 S.W.3d 252 (Tex. 
2018).

f. Franchise agreements usually require utilities 
to pay for relocation if change in road.
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ĖŸĬǣ ŽǗ ŊŽǣȉʩǗ ŽƞǣŘǏŘǗǣ Žƞ ǏƩĬő Ĭƞő ŸƩȃ ȃĬǗ 
it created?

a. Fee title
1) voluntary grant
2) condemnation
3) adverse possession
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ĖŸĬǣ ŽǗ ŊŽǣȉʩǗ ŽƞǣŘǏŘǗǣ Žƞ ǏƩĬő Ĭƞő ŸƩȃ ȃĬǗ 
it created?
b. Easement

1) voluntary grant
2) condemnation
3) prescription
4) dedication by plat
5) implied dedication ʛŊĬƞ ŉŘ ĬŊŊŘǌǣŘő ŉȉ ǌǫŉƓŽŊ ǫǗŘ ƩǏ ŊŽǣȉʩǗ 

act

c. If city has fee title, vacation terminates public use rights, but 
city would have to convey title by deed (e.g. quitclaim)
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Is consent of abutting property owners required?
General law city ʛYes. §311.008 Transp. Code
Home rule city ʛNo. §311.007 Transp. Code; AG Opinion GA-0270 (2004) 

<ǫǣʅ  qŰ ǌǏƩǌŘǏǣȉ ƩȃƞŘǏʩǗ ĬŊŊŘǗǗ ŽǗ ʦƜĬǣŘǏŽĬƓƓȉ Ĭƞő ǗǫŉǗǣĬƞǣŽĬƓƓȉ ŽƜǌĬŽǏŘőʧ 
owner is entitled to compensation for a taking. Impairment may arise from:

1) Total permanent restriction of access;
2) Total temporary restriction of access;
3) Partial restriction of access; or 
4) Restriction of access caused by an activity that is illegal, unreasonable 

or unnecessary.  
City of Austin v. Avenue Corp., 704 S.W.2d 11 (Tex. 1986) and cases cited
Remedy may be lost profits.
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Dedication by plat ʛspecial considerations

a. If a recorded plat dedicates streets to the public, the plat is an offer of 
dedication, but city is not obligated to accept streets, or pave and 
maintain them, unless it takes action to accept. Adams v. Rowles, 
supra; Dykes v. City of Houston, 406 S.W.2d 176 (Tex. 1966 )
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Dedication by plat ʛspecial considerations
b. If a lot is sold by reference to a recorded plat which dedicates streets to 

public:
1) Seller cannot undedicate the streets without consent of lot owners; 

Adams v. Rowles, supra.; McLennan County v. Taylor, 96 S.W.2d 997 
(Tex. Civ. App. ʛWaco 1936, writ őŽǗƜʩő).

2) City can accept streets whenever the need arises ʛeven years after 
dedication Id.;

3) Buyer has private easement in the streets.; Dykes, supra; Horne v. 
Ross, 777 S.W.2d 755 (Tex. App. ʛSan Antonio 1989, no writ).
This may be true even if plat is not recorded. Id.

c. If city has not accepted street for public maintenance, change in road 
should be accomplished through plat amendment. 
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âŘǎǫŽǏŘƜŘƞǣǗ ŰƩǏ ǗĬƓŘ ƩŰ ŊŽǣȉʩǗ 
interest in road 
a. Normally, city must get appraised value or auction price for the 

sale of its fee or easement rights in road, unless sale or exchange 
is with one or more abutting property owners who own the 
underlying fee. §ɁɆɁʋȿȿɀ ʘĬʙ Ĭƞő ʘŉʙ ¥ƩŊĬƓ eƩȂʩǣ =ƩőŘ

b. Sale of road is usually exempt from public sale process, but 
appraised value or auction price is required except as provided by  
Ch. 253 or §ɁɆɁʋȿȿɀ ¥ƩŊĬƓ eƩȂʩǣ =ƩőŘʆ ƩǏ ƩǣŸŘǏ ǗǣĬǣǫǣŘ ʘŘʋűʋ =Ÿʋ 
ɁɁɅɆ eƩȂʩǣ =ƩőŘʆ ǌǫŉƓŽŊ ǌǏŽȂĬǣŘ ǌĬǏǣƞŘǏǗŸŽǌǗ Ĭƞő §311.008(b)(2) 
and (c), Tax Code, property within TIRZ)
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âŘǎǫŽǏŘƜŘƞǣǗ ŰƩǏ ǗĬƓŘ ƩŰ ŊŽǣȉʩǗ 
interest in road 
c. The land or interests may be sold to:

1) abutting property owners in the same subdivision if the land 
has been subdivided;  or

2) abutting property owners in proportion to their abutting 
ownership, and the division between owners must be made in 
an equitable manner. §ɁɆɁʋȿȿɀʘŊʙ ¥ƩŊĬƓ eƩȂʩǣ =ƩőŘ
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a. A landowner whose property was acquired through condemnation, and 
his heirs, successors and assigns, have the right to repurchase the 
condemned property, for the amount paid, if:
1) the public use for which it was acquired was canceled before the 

property is used;
2) No actual progress is made toward the public use within 10 years 

after the date of its acquisition; or
3) The property becomes unnecessary for the public use for which it 

was acquired, or a similar use, within 10 years after its acquisition.
§21.101 Property Code.

b. City is required to provide notice to landowner or its heirs, successors or 
assigns of the repurchase right, within 180 days after the date the city 
determines that the repurchase right exists. Id.

Condemnation ʛspecial considerations



Processing a Request for Vacation ʛ
Checklist and Considerations

18


