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COVID-19 Shutdown Orders
• Do the emergency stay-athome orders issued by state
and local governments in
response to the COVID-19
pandemic requiring nonessential businesses to close
temporarily (aka “shutdown
orders”) qualify as “takings”
giving rise to valid inverse
condemnation claims?

Texas Constitution Article 1, Section 17

[n]o person’s property shall be
taken, damaged or destroyed
for or applied to public use
without adequate compensation
being made, unless by the
consent of such person.

Fifth Amendment to the U.S. Constitution

“. . . nor shall
private property be
taken for public use,
without just
compensation”

Underlying Purpose of the
Fifth Amendment’s Taking’s Clause
“{T]o bar Government
from forcing some people
alone to bear public
burdens which, in all
fairness and justice, should
be borne by the public as a
whole.”
• Armstrong v. United States, 364
U.S. 40, 49 (1960)

Inverse Condemnation Defined
• A cause of action brought by a landowner against
a governmental entity to recover the value of
property that has been, in fact, taken, even
though the governmental agency did not formally
exercise the power of eminent domain or initiate
condemnation proceedings. Hearts Bluff Game
Ranch, Inc. v. State, 381 S.W.3d 468, 476 (Tex.
2012).

• An inverse condemnation claim may be based
on a physical or regulatory taking. Mayhew v.
Town of Sunnyvale, 964 S.W.2d 922, 933 (Tex.
1998).
• Today we are primarily focusing on regulatory
takings.

Elements of an inverse condemnation claim
• For an inverse condemnation claim,
(1) a property owner must establish
that (2) the government
intentionally performed certain acts
(3) that resulted in a taking,
damaging or destroying of property
(4) for a public use (5) without the
property-owner’s consent. Tex.
Parks & Wildlife Dep’t v. Sawyer
Tr., 354 S.W.3d 384, 390–91 (Tex.
2011).

Inverse Condemnation
• Mere negligence which eventually contributes to
the destruction of property is not a taking. City of
Tyler v. Likes, 962 S.W.2d 489, 505 (Tex. 1997);.
• “Only affirmative conduct by the government will
support a takings claim.” Harris Cty. Flood
Control Dist. v. Kerr, 499 S.W.3d 793, 799 (Tex.
2016).
• Intent is present when the government “(1) knows
that a specific act is causing identifiable harm; or
(2) knows that the specific property damage is
substantially certain to result from an authorized
government action—that is, that the damage is
‘necessarily an incident to, or necessarily a
consequential result of’ the government’s action.”
City of Dallas v. Jennings, 142 S.W.3d 310, 314
(Tex. 2004) (quoting Weber, 219 S.W.2d at 71).

Sovereign Immunity
• Immunity protects the State, its agencies, officials, boards,
hospitals, and universities (sovereign) and political
subdivisions, including counties, cities, and school districts
(governmental) from suit, unless immunity from suit is
waived. Wichita Falls State Hosp. v. Taylor, 106 S.W.3d
692, 695 (Tex. 2003); Hearts Bluff, 381 S.W.3d at 476;
Gen. Servs. Comm’n v. LittleTex Insulation Co., 39 S.W.3d
591, 594 (Tex. 2001).
• Immunity from suit is only waived by constitutional
amendment or legislative consent. Taylor, 106 S.W.3d at
695.
• Where immunity has not been waived, the trial court lacks
subject matter jurisdiction, which may be raised at any
time in a plea to the jurisdiction. Tex. Dep’t of Parks &
Wildlife v. Miranda, 133 S.W.3d 217, 225–26 (Tex. 2004).

Sovereign Immunity
• Article 1, § 17 of the Texas Constitution waives
sovereign immunity from suit for a proper
inverse condemnation claim. Little-Tex, 39
S.W.3d at 598.
• Sovereign immunity is retained where a plaintiff
fails to properly plead or establish an inverse
condemnation claim. Hearts Bluff, 381 S.W.3d
at 491; Little-Tex, 39 S.W.3d at 598–99. Under
such circumstances, the case should be
dismissed for lack of jurisdiction. See e.g., Tex.
Dep’t of Transp. v. A.P.I. Pipe & Supply, LLC,
397 S.W.3d 162 (Tex. 2013) .

Preclusion of Inverse Condemnation Claim
• A property owner may be precluded from bringing an
inverse condemnation claim where a statutory remedy is
available to recover property or its value. See York v. State,
373 S.W.3d 32, 45–46 (Tex. 2012) (bankruptcy judgment
awarding tank trailer to the State); Patel v. City of Everman,
361 S.W.3d 600, 601–02 (Tex. 2012) (appeal of
administrative nuisance determination); City of Dallas v.
VSC, 347 S.W.3d 231, 234–37 (Tex. 2011) (operator of repo
lot sued City after subsequent disposition of vehicles
instead of petitioning for return of property).
• Also, a property owner is required to exhaust administrative
remedies if the administrative proceeding could avoid the
need for an inverse claim. Garcia v. City of Willis, 593
S.W.3d 201, 211 (Tex. 2019) (red light camera lawsuit).

Remedies for Inverse Condemnation
• The only remedy available for an inverse
condemnation claim is monetary compensation.
Tex. Parks & Wildlife Dep’t v. Sawyer Tr., 354
S.W.3d 384, 390–92 (Tex. 2011).
• A prevailing property owner does not regain use
of property lost to inverse condemnation or win
possession of it. Id. at 391.
• Attorneys’ fees are not recoverable in an inverse
condemnation proceeding. City of San Antonio v.
El Dorado Amusement Co., Inc., 195 S.W.3d
238, 249 (Tex. App.—San Antonio 2006, pet.
denied).

Statute of Limitations
• A claim for inverse condemnation based
on an actual physical taking is subject to
the ten-year statute of limitations for
acquisition of land by adverse possession
as set forth in Tex. Civ. Prac. & Rem.
Code § 16.026(a). See City of Justin v.
Rimrock Enters., Inc., 466 S.W.3d 269,
279 (Tex. App.—Fort Worth 2015, pet.
denied).
• Claim accrues when the property is
taken, i.e., when the property is
physically entered. Id.

Statute of Limitations
• An inverse condemnation claim involving damaged – not
taken – property is subject to the two-year statute of
limitations for trespass or damage to land contained in Tex.
Civ. Prac. & Rem. Code § 16.003(a). See Allodial Ltd.
P’ship v. N. Tex. Tollway Auth., 176 S.W.3d 680, 684 (Tex.
App.—Dallas 2005, pet. denied).
• Cause of action accrues when the property is actually
damaged. Allen v. City of Tex. City, 775 S.W.2d 863, 866
(Tex. App.—Houston [1st Dist.] 1989, writ denied);
• If damage is permanent, limitations begins to run upon
discovery of the first actionable injury and not when the full
extent of the damage is realizable. City of Odessa v. Bell, 787
S.W.2d 525, 530 (Tex.
App.—El Paso 1990, no writ), disapproved of on other
grounds by Schneider Nat. Carriers, Inc. v. Bates, 147
S.W.3d 264 (Tex. 2004).
• If damage is temporary, only those injuries occurring more
than two years prior to the filing of suit are barred. Id.

Regulatory Takings
• A regulatory taking is based on allegations that a
governmental action regulating or restricting the use of
property constitutes a compensable taking. Sheffield Dev.
Co., Inc. v. City of Glenn Heights, 140 S.W.3d 660, 670
(Tex. 2004).
• Two types:
1. where a regulation has a direct physical effect on

property
2. where an owner is deprived of all economically viable
use
• Edwards Aquifer Auth. v. Day, 369 S.W.3d 814, 838-39
(Tex. 2012)
• Sheffield Dev. Co., Inc. v. City of Glenn Heights, 140
S.W.3d 660, 670 (Tex. 2004) .

Regulatory Takings Based on Unreasonable
Interference with Use/Enjoyment of Property
• Even a regulation that does not fall into one of these two
categories may still constitute a compensable taking if the
regulation unreasonably interferes with a property owners’
rights to use and enjoy their property. See Mayhew v. Town of
Sunnyvale, 964 S.W.2d 922, 935 (Tex. 1998).
• The factors that may be considered in determining whether
such a claim exists are (1) the economic impact of the
regulation on a property owner; (2) the extent to which the
regulation interferes with the owner’s reasonable investmentbacked expectations; and (3) the character of the government’s
action. City of Lorena v. BMTP Holdings, L.P., 409 S.W.3d
634, 644 (Tex. 2013); Sheffield, 140 S.W.3d at 672; see also
Penn Cent. Transp. Co. v. City of New York, 438 U.S. 104, 124
(1978).

Economic Impact of Regulation
• The economic impact of a regulation compares the value
that has been taken from the property with the value that
remains in the property. Mayhew, 964 S.W.3d at 935–36.
• “The takings clause . . . does not charge the government
with guaranteeing the profitability of every piece of land
subject to its authority. Purchasing and developing real
estate carries with it certain financial risks, and it is not the
government’s duty to underwrite this risk as an extension of
obligations under the takings clause.” Taub v. City of Deer
Park, 882 S.W.2d 824, 826 (Tex. 1994) (finding that
evidence that the property could not be profitably developed
when zoned for single-family instead of multi-family use
was not a sufficiently severe economic impact).

Extent of Interference with Reasonable
Investment-Backed Expectations
• In determining the reasonable investmentbacked expectations of the property owner,
historical uses of the property are critically
important. Mayhew, 964 S.W.2d at 937.
• Expectation must be reasonable (won’t build
3,600 units on property in a town with 2,000
people, see Mayhew, 964 S.W.2d at 937.)
• Investment backing said expectation must be
more than minimal and speculative. See
Sheffield, 140 S.W.3d at 678.

Character of the Government’s Action
• Courts consider whether the action was
general in nature or directed at the
individual property owner. See Sheffield,
140 S.W.3d at 678; City of Lorena v.
BMTP Holdings, L.P., 409 S.W.3d 634,
646 (Tex. 2013).
• This is where courts generally weigh the
purpose and importance of the public
interest underlying the regulation.
• Likely to weigh heavily in the
government’s favor.

Private Real Property Rights Preservation Act
• In 1995, the legislature passed the PRPRPA, establishing a statutory
regulatory takings cause of action. See Tex. Gov’t Code §§ 2007.001.026.
• Suits against political subdivisions are filed in district court in a county in
which the affected real property is located. Id. § 2007.021.
• Claims against state agencies are filed as contested cases with the state
agency and subject to the Administrative Procedure Act found in Chapter
2001 of the Texas Government Code. Id. § 2007.022.
• The PRPRPA defines a taking to be either (1) a governmental action that
constitutes a taking under current jurisprudence on takings under the
United States and Texas Constitutions; or (2) a governmental action that
restricts or limits an owner’s right to private real property and that results
in a devaluation of such property by 25% or more. Tex. Gov’t Code §
2007.002(5).
• Sovereign immunity to suit and liability are waived and abolished to the
extent of liability created by the PRPRPA. Id. § 2007.004(a).

Private Real Property Rights Preservation Act
• A suit or a contested case must be filed within 180 days “after the
date the private real property owner knew or should have known
that the governmental action restricted or limited the owner’s right
in the private real property.” Id. § 2007.021–.02. The 180-day
requirement is jurisdictional. Younger v. El Paso Cty. Emergency
Servs. Dist. No. 2, 564 S.W.3d 97, 103 (Tex. App.—El Paso 2018,
no pet.).
• If the governmental action is found to be a taking, “the private real
property owner is only entitled to, and the governmental entity is
only liable for, invalidation of the governmental action or the part of
the governmental action resulting in the taking.” Id. § 2007.023(b).
• However, a governmental entity may elect to pay monetary damages
instead of rescinding an invalid governmental action. Id. §
2007.024.
• The prevailing party, whether property owner or governmental
entity, shall be awarded reasonable and necessary attorneys’ fees and
court costs. Id. § 2007.026.

Police Power Defense
• There is no question that these
shutdown orders resulted in
economic devastation for many, the
question is whether the takings clause
of the US and Texas constitutions are
implicated where, as in the case of
COVID-19, the government
exercises its police power to prevent
a public harm (as opposed to
providing a public benefit).

Police Power Defense
• It is not always clear whether a government
action prevents a public harm or provides a
public benefit, but the case for the former is
stronger in a situation like that created by this
pandemic.
• For a governmental action to be a valid
exercise of its police power, and not constitute a
compensable taking, there are two related
requirements:
1. the regulation or action must be adopted to
accomplish a legitimate goal and it must be
“substantially related” to the health, safety,
or general welfare of the people; and
2. the regulation or action must be reasonable
and not arbitrary.
Cummins v. Travis Cty. Water Control and Improvement Dist. No. 17, 175
S.W.3d 34 (Tex. App.—Austin 2005, pet. denied)

Police Power Defense
• City of College Station v. Turtle Rock Corp., 680 S.W.2d
802 (Tex. 1984).
• The concept of the public welfare is broad, and if
reasonable minds differ as to whether a particular action
has a substantial relationship to the public health, safety, or
general welfare it will generally stand as a valid exercise of
police power.

• Jacobson v. Commonwealth of Massachusetts, 197 U.S.
11, 24, 31 (1905)
• Court upheld a state law requiring smallpox vaccinations
and affirming that a state’s police power gives it the power
to enact quarantine and other health laws
• If a challenge can show there is no real or substantial
relation to public health, or that the measures are “beyond
all question, a plain, palpable invasion of rights secured by
the fundamental law,” a court would have discretion to find
that a compensable, regulatory taking has taken place.

Police Power Defense
• The Texas Supreme Court has considered this
issue multiple times, holding that, in certain
circumstances, the government does not commit a
compensable taking by exercising its police power
to protect the public safety and welfare.
• City of Lorena v. BMTP Holdings, L.P., 409
S.W.3d 634, 646 (Tex. 2013)
• Moratorium on permits for sewer connections was
valid exercise of police power to protect the public
safety and welfare, namely, to assure an adequate
supply of necessary public facilities

• Barshop v. Medina Cty. Underground Water
Conservation Dist., 925 S.W.2d 618, 634-35 (Tex.
1996)
• Regulation of Edwards Aquifer, necessary to
preserve and conserve the “vital natural resource
which is the primary source of water in south
central Texas,” was valid exercise of police power

Doctrine of Necessity
• A government defendant in an inverse
condemnation case brought in response to the
COVID-19 shutdown orders will also likely rely
on the doctrine of necessity as an additional
defense.
• This doctrine can absolve the government from
takings liability in situations involving imminent
peril to the public and applies when there is an
immediate and impending danger and an actual
emergency necessitating government action.
• This is a weaker defense in the COVID-19 context
than the police power defense, as it could be
argued that federal, state, and local governments
were aware of the disease in advance and had the
ability to plan for the months and potentially
years-long pandemic.

Doctrine of Necessity
• The necessity defense is further weakened by
the fact that COVID-19 shutdown orders were
meant to “flatten the curve” – slow the spread
– not stop it completely.
• These orders, it could be argued, were aimed
at allowing some conveniences to the public –
i.e., allowing restaurants, liquor stores,
daycares, sports arenas, etc. to remain open,
even if at reduced capacity.
• This not only rebuts the actual necessity of the
orders but could also grey the line between
preventing a public harm vs. providing a
public benefit.

Other Considerations
Loss of Business Profits
• A landowner generally may not recover lost business profits in
an eminent domain proceeding. State v. Travis, 722 S.W.2d
698, 698-99 (Tex. 1987)
• However, because a business is property, a business owner is
constitutionally entitled to be compensated for lost profits
when the taking, damaging, or destruction of property causes a
material and substantial interference with access to one’s
property. City of Austin v. Ave. Corp., 704 S.W.2d 11, 13 (Tex.
1986); City of Dallas v. Priolo, 242 S.W.2d 176, 179 (Tex.
1951).
• Absent one of these two situations, income from a business
operated on the property is not recoverable and should not be
included in a condemnation award. State v. Cent. Expressway
Sign Associates, 302 S.W.3d 866, 871 (Tex. 2009).

Other Considerations
Loss of Business Profits
• The rationale for this is that business profits derived
from a business conducted on property are too
speculative, uncertain, conjectural, and remote to be
considered as a basis for computing or ascertaining
market value of property in condemnation
proceedings. Bridges v. Trinity River Auth. of Tex, 570
S.W.2d 50, 53-54 (Tex. Civ. App.—Tyler 1978, writ
ref’d n.r.e.).
• Case law on this topic is largely in the context of a
traditional condemnation.
• It is possible that courts will not apply this rule of law
to the compensability of lost business profits caused
by COVID-19 shutdown orders.

Other Considerations
Community Damages
• To be entitled to compensation in an inverse
condemnation action, an injury must be peculiar
to a given property. Gulf, Colo. & Santa Fe Ry.
Co. v. Fuller, 63 Tex. 467, 470 (1885)
• In distinguishing between community and special
damages, the question is whether the injury is
peculiar to the property in question or is only one
suffered in common with other property in the
community. Tex. Dept. of Transp. v. City of Sunset
Valley, 146 S.W.3d 637, 647 (Tex. 2004)
• The noncompensability of community damages in
condemnation cases is yet another hurdle for
inverse condemnation claimants in the COVID-19
context.

Legislative Response
• State Rep. Mike Schofield, R-Katy, filed HB 3241 on
3/8/21, read first time and referred to State Affairs
Subcommittee 3/19/21, never made it out of committee
• Schofield re-filed the bill (now HB 71) on July 7, 2021 –
the day before the 87th Legislature convened for its
special session.
• Governmental Actions that Close Business: HB 71
would provide, among other things, that:
• (1) a business owner is entitled to compensation from a
governmental entity, including a city, for losses caused
to the owner’s business by an order, ordinance, or other
regulation by a governmental entity, including an
executive or local order issued during a declared state of
disaster that: (a) closes a business permanently or
temporarily; or (b) effectively closes a business by: (i)
limiting the business’s operations to the extent that the
business owner cannot effectively maintain the business;
or (ii) ordering customers not to patronize the business;

Legislative Response
• Governmental Actions that Close Business:
HB 71 would provide, among other things, that:
• (2) a business owner is not entitled to
compensation under (1), above, if the
governmental entity can demonstrate that the
primary reason for the governmental action was:
(a) a judicial finding that the business: (i) was a
nuisance under the law; or (ii) violated other law;
or (b) a finding that the business or owner failed
to: (i) acquire or maintain a license required by
the governmental entity for the business; (ii) file
or maintain records required by the secretary of
state; or (iii) pay taxes.
• Sovereign and governmental immunity to suit
and from liability is waived and abolished.

Inverse Condemnation- Conclusion
• Inverse condemnation claims have
always faced tough legal obstacles to
success, and those filed in response to
the government’s COVID-19
shutdown orders are no different.
• While courts generally refuse to paint
a bright line, the substantial public
interest of these orders – preventing
the public harm caused by the spread
of COVID-19 – a disease that has
killed approximately 4 million people
worldwide – weighs significantly in
the favor of governmental defendants.
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