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Performance Bond

 3-party agreement: surety guarantees 
contractor obligations for premium payment

 Ensures contractor completes the work
 Contract with statutory overlay

BOND, SURETY BOND?



Performance v. Payment Bond

 Performance = assures the contractor performs
 Payment = assures the contractor pays its subs

BOND, SURETY BOND?



“Shaken, not stirred” 

 City (owner): Obligee
 Contractor: Principal or primary obligor
 Surety: Obligor or secondary obligor
 Indemnitor: covers the surety’s losses on a 

bond claim
 Bonded contract: construction contract 

between City and Contractor

BOND LINGO



 Required on projects > $100,000
 Limited exclusions
 Waste & environmental hazards

 Statute incorporated into every bond & defines scope of bond
 SOL = 1 year from termination, abandonment, or final completion*

GOVERNED BY CHAPTER 2253 
OF THE TEXAS GOVERNMENT CODE

Substantial 



KEY DOCUMENTS

Bond– many versions



KEY DOCUMENTS

• Construction contract
• “Contract Documents” – plans, 

specifications, general conditions, 
etc.

• Status of work and payment 
documents



Bonds = Insurance

• Negotiated instrument
• Credit relationship
• Surety looks to indemnitors to recoup costs

MYTHS BUSTED



 Responsible for contractor’s 
obligations

 Entitled to contractor’s defenses
 Independent defenses

MYTHS BUSTED

Surety will save the day 
without more cost/time



MECHANICS OF A 
PERFORMANCE BOND CLAIM

STEP
1

 Strictly construed
 Bond trumps construction 

contract

Read the bond



UNDERSTAND SURETY DEFENSES 
STEP

2



SURETY DEFENSES

Liability limited to bond’s penal sum

Limitations: 1 year

Failure to give notice of default or meet other 
conditions precedent

• Critical to follow bond requirements

STEP
2



SURETY DEFENSES

Improper default/termination & other contractor defenses
• City’s failure to pay
• Design issues
• City’s lack of responsiveness
• Substantial compliance
• Non-material breach

Material alteration of construction contract
• Material change
• Without surety consent
• Surety prejudiced

STEP
2



PRE-DISPUTE BEST PRACTICES
STEP

3

Confirm bond complies with Chapter 2253
• Texas surety information included
• Penal sum of bond = construction contract price

Review bond carefully
• Notice
• Conflict with TGC 2253

Review construction contract for “surety”
• References



PRE-DISPUTE BEST PRACTICES
STEP

3

Change orders → update penal sum

Contract variances → obtain surety consent
• Advances
• Payment when offsets/LDs exceed balance
• Early release of retainage
• Payment for problematic work

Keep surety in the loop & strictly follow notice 
requirements



MAKING THE CLAIM
STEP

4

Read the bond (Nova v. Turner)
• Default

• Termination

• Abandonment

• Insolvency/bankruptcy

When?



MAKING THE CLAIM
STEP

4

Send notice CMRRR to contractor and surety 
• Use addresses in bond & contract
• Also send notice to surety’s registered agent (see TDI website)

How?

Follow default or termination procedures in both
• Notice
• Opportunity to Cure
• Conflict? More onerous or both

Compare with notice, default, termination requirements in 
construction contract

Review bond for notice requirements



MAKING THE CLAIM
STEP

4

At end of cure period, send second notice to contractor & surety
• Include all previous letters/notices +
• Other attempts to request assistance from surety

How? (cont.)

Comply with any other bond requirements
• Agreement to provide contract balance
• Additional notice for surety default

Call surety, request meeting
• Document calls, attempts to call, messages, etc.



THE SURETY’S RESPONSE
STEP

5

• Surety wants to know:
• Validity of city & contractor positions
• Status of work
• Payment & contract balance

• Will request information & documents
• Cooperate

Investigation



THE SURETY’S RESPONSE
STEP

5

• Most common 
• Low cost to wait and see 
• City’s next steps:

• Suit or arbitration against contractor & surety
• Beware of 1-year limitation

• What the heck is the point of the bond?!

Surety’s Options

Deny the claim – aka: Do Nothing



THE SURETY’S RESPONSE
STEP

5

Finance, funds control, consultant assistance 
to contractor

• Helps cash flow, management
• More likely if project is almost done

Assist Contractor with Completion



THE SURETY’S RESPONSE
STEP

5

• Takeover agreement
• Completion contract
• Most common with defunct 

contractor

Takeover the Project



Questions?

Amy Emerson
aemerson@allensworthlaw.com
(512) 708-0507

mailto:aemerson@allensworthlaw.com
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