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ETHICS #1
How do you handle criminal misappropriation by a council member?

Rule 1.03(a); Rule 1.03 Comment 2; Rule 1.12(b); Rule 1.12(c)(3)

ETHICS #2
Can you share information regarding important city claims with some
council members and hide from others?

Rule 1.03(a); Rule 1.03 Comment 2; Rule 1.12(b); Rule 1.12(c)(3)

ETHICS #3
What do you do if council or city administration refuses to follow
mandatory charter or ordinance language?

ETHICS #4
City manager and staff intentionally violate Open Records laws.

Rule 1.02(c); Rule 1.02 Comment 8; Rule 1.02(d)

ETHICS #5
City manager and staff make materially false, sworn statement to a
state agency.

Rule 1.05 (a); Rule 1.05(c)(7) - (8); Rule 1.02(c)-(d)-(e);
Rule 1.02 Comment 8; 11

Rule 3.03(a); Rule 3.03 Comment 7

Rule 4.01; Rule 4.01 Comment 3

Rule 1.12; Rule 1.12 Comment 1; Comment 9

ETHICS #6
City councilman, practicing attorney, participates in making materially
false, sworn statement to a state agency.

Rule 8.04(a)(3); Rule 8.03(a) - (d); Rule 8.04 Comment 2

ETHICS #7
Threats, intimidation, damage to property against city attorney. When
do you just leave?

Rule 1.06(b)(2); Rule 1.06 Comment 4, Comment 5
Rule 1.15(a)(2)



RULES APPLICABLE TO PRESENTATION
RULE 1.01: COMPETENT AND DILIGENT REPRESENTATION
COMMENT: Competent and Diligent Representation

6. Having accepted employment, a lawyer should act with competence,
commitment and dedication to the interest of the client and with zeal in
advocacy upon the client's behalf. A lawyer should feel a moral or
professional obligation to pursue a matter on behalf of a client with
reasonable diligence and promptness despite opposition, obstruction
or personal inconvenience to the lawyer.

RULE 1.02 SCOPE AND OBJECTIVES OF REPRESENTATION

(c) A lawyer shall not assist or counsel a client to engage in conduct that the
lawyer knows is criminal or fraudulent.

(d) When a lawyer has confidential information clearly establishing that a
client is likely to commit a criminal or fraudulent act that is likely to result in
substantial injury to the financial interests or property of another, the lawyer
shall promptly make reasonable efforts under the circumstances to dissuade
the client from committing the crime or fraud.

(e) When a lawyer has confidential information clearly establishing that the
lawyer's client has committed a criminal or fraudulent act in the commission
of which the lawyer's services have been used, the lawyer shall make
reasonable efforts under the circumstances to persuade the client to take
corrective action.

(f) When a lawyer knows that a client expects representation not permitted
by the rules of professional conduct or other law, the lawyer shall consult
with the client regarding the relevant limitations on the lawyer's conduct.

COMMENT: Criminal, Fraudulent and Prohibited Transactions

7. A lawyer is required to give an honest opinion about the actual
consequences that appear likely to result from a client's conduct. The fact
that a client uses advice in a course of action that is criminal or fraudulent
does not, of itself, make a lawyer a party to the course of action. However, a
lawyer may not knowingly assist a client in criminal or fraudulent conduct.
There is a critical distinction between presenting an analysis of legal aspects
of questionable conduct and recommending the means by which a crime or
fraud might be committed with impunity.



8. When a client's course of action has already begun and is continuing, the
lawyer's responsibility is especially delicate. The lawyer may not reveal the
client's wrongdoing, except as permitted or required by Rule 1.05. However,
the lawyer also must avoid furthering the client's unlawful purpose, for
example, by suggesting how it might be concealed.

11. Paragraph (d) requires a lawyer in certain instances to use reasonable
efforts to dissuade a client from committing a crime or fraud. If the services
of the lawyer were used by the client in committing a crime or fraud,
paragraph (e) requires the lawyer to use reasonable efforts to persuade the
client to take corrective action.

RULE 1.03 COMMUNICATION

(a) A lawyer shall keep a client reasonably informed about the status of a
matter and promptly comply with reasonable requests for information.

(b) A lawyer shall explain a matter to the extent reasonably necessary to
permit the client to make informed decisions regarding the representation.

COMMENTS:

) PR The client should have sufficient information to participate
intelligently in decisions concerning the objectives of the representation and
the means by which they are to be pursued to the extent the client is willing
and able to do so.

2. Adequacy of communication depends in part on the kind of advice or
assistance involved. For example, in negotiations where there is time to
explain a proposal the lawyer should review all important provisions with
the client before proceeding to an agreement. In litigation a lawyer should
explain the general strategy and prospects of success and ordinarily should
consult the client on tactics that might injure or coerce others. On the other
hand a lawyer ordinarily cannot be expected to describe trial or negotiation
strategy in detail. Moreover, in certain situations practical exigency may
require a lawyer to act for a client without prior consultation. The guiding
principle is that the lawyer should reasonably fulfill client expectations for
information consistent with the duty to act in the client's best interests, and
the client's overall requirements as to the character of representation.

4. In some circumstances, a lawyer may be justified in delaying transmission
of information when the lawyer reasonably believes the client would be
likely to react imprudently to an immediate communication........... A lawyer
may not, however, withhold information to serve the lawyer's own interest
or convenience.



RULE 1.05 CONFIDENTIALIYT OF INFORMATION

(a) “Confidential information” includes both “privileged information” and
“unprivileged client information.” “Privileged information” refers to
information of a client protected by the lawyer-client privilege of Rule 503.....
“Unprivileged client information” refers to information relating to a client or
furnished by a client, other than privileged information acquired by the
lawyer during the course of or by reason of the representation of the client.

(c) Alawyer may reveal confidential information:

(7) When the lawyer has reason to believe it is necessary to do so in
order to prevent the client from committing a criminal or fraudulent
act.

(8) To the extent revelation reasonably appears necessary to rectify
the consequences of a client's criminal or fraudulent act in the
commission of which the lawyer's services had been used.

(e) When a lawyer has confidential information clearly establishing that a
client is likely to commit a criminal or fraudulent act that is likely to result in
death or substantial bodily harm to a person, the lawyer shall reveal
confidential information to the extent revelation reasonably appears
necessary to prevent the client from committing the criminal or fraudulent
act.

COMMENTS:

16. If the client is an organization, a lawyer also should refer to Rule 1.12 in
order to determine the appropriate conduct in connection with this Rule.

RULE 1.06 CONFLICT OF INTEREST: GENERAL RULE

(b) In other situations and except to the extent permitted by paragraph (c), a
lawyer shall not represent a person if the representation of that person:

(2) reasonably appears to be or become adversely limited by the
lawyer's or law firm's responsibilities to another client or to a third
person or by the lawyer's or law firm's own interests.

COMMENT: Conflict with Lawyer’s Own Interests

4. Loyalty to a client is impaired not only by the representation of opposing
parties in situations within paragraphs (a) and (b)(1) but also in any situation
when a lawyer may not be able to consider, recommend or carry out an
appropriate course of action for one client because of the lawyer's own



interests or responsibilities to others. The conflict in effect forecloses
alternatives that would otherwise be available to the client.

5. The lawyer's own interests should not be permitted to have adverse effect
on representation of a client, even where paragraph (b)(2) is not violated.
For example, a lawyer's need for income should not lead the lawyer to
undertake matters that cannot be handled competently and at a reasonable
fee. See Rules 1.01 and 1.04.

COMMENT: Non-Litigation Conflict Situations

13. Conflicts of interest in contexts other than litigation sometimes may be
difficult to assess. Relevant factors in determining whether there is potential
for adverse effect include the duration and intimacy of the lawyer's
relationship with the client or clients involved, the functions being
performed by the lawyer, the likelihood that actual conflict will arise and the
likely prejudice to the client from the conflict if it does arise. The question is
often one of proximity and degree.

RULE 1.12 ORGANIZATION AS A CLIENT

(a) A lawyer employed or retained by an organization represents the entity.
While the lawyer in the ordinary course of working relationships may report
to, and accept direction from, an entity's duly authorized constituents, in the
situations described in paragraph (b) the lawyer shall proceed as reasonably
necessary in the best interest of the organization without involving
unreasonable risks of disrupting the organization and of revealing
information relating to the representation to persons outside the
organization.

(b) A lawyer representing an organization must take reasonable remedial
actions whenever the lawyer learns or knows that:

(1) an officer, employee, or other person associated with the
organization has committed or intends to commit a violation of a legal
obligation to the organization or a violation of law which reasonably
might be imputed to the organization;

(2) the violation is likely to result in substantial injury to the
organization; and

(3) the violation is related to a matter within the scope of the lawyer's
representation of the organization.

(c) Except where prior disclosure to persons outside the organization is
required by law or other Rules, a lawyer shall first attempt to resolve a



violation by taking measures within the organization. In determining the
internal procedures, actions or measures that are reasonably necessary in
order to comply with paragraphs (a) and (b), a lawyer shall give due
consideration to the seriousness of the violation and its consequences, the
scope and nature of the lawyer's representation, the responsibility in the
organization and the apparent motivation of the person involved, the policies
of the organization concerning such matters, and any other relevant
considerations. Such procedures, actions and measures may include, but are
not limited to, the following:

(1) asking reconsideration of the matter;

(2) advising that a separate legal opinion on the matter be sought for
presentation to appropriate authority in the organization; and

(3) referring the matter to higher authority in the organization,
including, if warranted by the seriousness of the matter, referral to
the highest authority that can act in behalf of the organization as
determined by applicable law.

(d) Upon a lawyer's resignation or termination of the relationship in
compliance with Rule 1.15, a lawyer is excused from further proceeding as
required by paragraphs (a), (b) and (c), and any further obligations of the
lawyer are determined by Rule 1.05.

(e) In dealing with an organization's directors, officers, employees, members,
shareholders or other constituents, a lawyer shall explain the identity of the
client when it is apparent that the organization's interests are adverse to
those of the constituents with whom the lawyer is dealing or when
explanation appears reasonably necessary to avoid misunderstanding on
their part.

COMMENTS: The Entity as the Client

1. Alawyer employed or retained to represent an organization represents the
organization as distinct from its directors, officers, employees, members,
shareholders or other constituents. Unlike individual clients who can speak
and decide finally and authoritatively for themselves, an organization can
speak and decide only through its agents or constituents such as its officers
or employees. In effect, the lawyer- client relationship must be maintained
through a constituent who acts as an intermediary between the
organizational client and the lawyer. This fact requires the lawyer under
certain conditions to be concerned whether the intermediary legitimately
represents the organizational client.



2. As used in this Rule, the constituents of an organizational client, whether
incorporated or an unincorporated association, include its directors, officers,
employees, shareholders, members, and others serving in capacities similar
to those positions or capacities. This Rule applies not only to lawyers
representing corporations but to those representing an organization, such as
an unincorporated association, union, or other entity.

3. When one of the constituents of an organizational client communicates
with the organization's lawyer in that person's organizational capacity, the
communication is protected by Rule 1.05. Thus, by way of example, if an
officer of an organizational client requests its lawyers to investigate
allegations of wrongdoing, interviews made in the course of that
investigation between the lawyer and the client's employees or other
constituents are covered by Rule 1.05. The lawyer may not disclose to such
constituents information relating to the representation except for disclosures
permitted by Rule 1.05.

COMMENT: Clarifying the Lawyer's Role

4. There are times when the organization's interest may be or become
adverse to those of one or more of its constituents. In such circumstances the
lawyers should advise any constituent, whose interest the lawyer finds
adverse to that of the organization of the conflict or potential conflict of
interest, that the lawyer cannot represent such constituent, and that such
person may wish to obtain independent representation. Care should be taken
to assure that the individual understands that, when there is such adversity
of interest, the lawyer for the organization cannot provide legal
representation for that constituent individual, and that discussions between
the lawyer for the organization and the individual may not be privileged
insofar as that individual is concerned. Whether such a warning should be
given by the lawyer for the organization to any constituent individual may
turn on the facts of each case.

5. A lawyer representing an organization may, of course, also represent any
of its directors, officers, employees, members, shareholders, or other
constituents, subject to the provisions of Rule 1.06. If the organization's
consent to the dual representation is required by Rule 1.06, the consent of
the organization should be given by the appropriate official or officials of the
organization other than the individual who is to be represented, or by the
shareholders.

COMMENT: Decisions by Constituents
6. When constituents of the organization make decisions for it, the decisions

ordinarily must be accepted by the lawyer even if their utility or prudence is
doubtful. Decisions concerning policy and operations, including ones



entailing serious risk, are not as such in the lawyer's province. However,
different considerations arise when the lawyer knows, in regard to a matter
within the scope of the lawyer's responsibility, that the organization is likely
to be substantially injured by the action of a constituent that is in violation of
law or in violation of a legal obligation to the organization. In such
circumstances, the lawyer must take reasonable remedial measure. See
paragraph (b). It may be reasonably necessary, for example, for the lawyer to
ask the constituent to reconsider the matter. If that fails, or if the matter is of
sufficient seriousness and importance to the organization, it may be
reasonably necessary for the lawyer to take steps to have the matter
reviewed by a higher authority in the organization. The stated policy of the
organization may define circumstances and prescribe channels for such
review, and a lawyer should encourage the formulation of such a policy. Even
in the absence of organization policy, however, the lawyer may have an
obligation to refer a matter to higher authority, depending on the seriousness
of the matter and whether the constituent in question has apparent motives
to act at variance with the organization's interest. At some point it may be
useful or essential to obtain an independent legal opinion.

7.In some cases, it may be reasonably necessary for the lawyer to refer the
matter to the organization's highest responsible authority. See paragraph
(c)(3). Ordinarily, that is the board of directors or similar governing body.
However, applicable law may prescribe that under certain conditions highest
authority reposes elsewhere, such as in the independent directors of a
corporation. Even that step may be unsuccessful. The ultimate and difficult
ethical question is whether the lawyer should circumvent the organization's
highest authority when it persists in a course of action that is clearly violative
of law or of a legal obligation to the organization and is likely to result in
substantial injury to the organization. These situations are governed by Rule
1.05; see paragraph (d) of this Rule. If the lawyer does not violate a provision
of Rule 1.02 or Rule 1.05 by doing so, the lawyer's further remedial action,
after exhausting remedies within the organization, may include revealing
information relating to the representation to persons outside the
organization. If the conduct of the constituent of the organization is likely to
result in death or serious bodily injury to another, the lawyer may have a
duty of revelation under Rule 1.05(e). The lawyer may resign, of course, in
accordance with Rule 1.15, in which event the lawyer is excused from further
proceeding as required by paragraphs (a), (b), and (c), and any further
obligations are determined by Rule 1.05.

COMMENT: Government Agency

9. The duty defined in this Rule applies to governmental organizations.
However, when the client is a governmental organization, a different balance
may be appropriate between maintaining confidentiality and assuring that
the wrongful official act is prevented or rectified, for public business is



involved. In addition, duties of lawyers employed by the government or
lawyers in military service may be defined by statutes and regulations.
Therefore, defining precisely the identity of the client and prescribing the
resulting obligations of such lawyers may be more difficult in the
government context. Although in some circumstances the client may be a
specific agency, it is generally the government as a whole. For example, if the
action or failure to act involves the head of a bureau, either the department
of which the bureau is a part or the government as a whole may be the client
for purpose of this Rule. Moreover, in a matter involving the conduct of
government officials, a government lawyer may have authority to question
such conduct more extensively than that of a lawyer for a private
organization in similar circumstances. This Rule does not limit that authority.
See Preamble: Scope.

RULE 1.15 DECLINING OR TERMINATING REPRESENTATION

(a) A lawyer shall decline to represent a client or, where representation has
commenced, shall withdraw, except as stated in paragraph (c), from the
representation of a client, if:

(1) the representation will result in violation of Rule 3.08, other
applicable rules of professional conduct or other law;

(2) the lawyer's physical, mental or psychological condition materially
impairs the lawyer's fitness to represent the client; or

(3) the lawyer is discharged, with or without good cause.
RULE 2.01 ADVISOR

In advising or otherwise representing a client, a lawyer shall exercise
independent professional judgment and render candid advice.

COMMENT: Scope of Advice

1. A client is entitled to straightforward advice expressing the lawyer's
honest assessment. Legal advice often involves unpleasant facts and
alternatives that a client may be disinclined to confront. In presenting advice,
a lawyer endeavors to sustain the client's morale and may put advice in as
acceptable a form as honesty permits. However, a lawyer should not be
deterred from giving candid advice by the prospect that the advice will be
unpalatable to the client.
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RULE 3.03 CANDOR TOWARD THE TRIBUNAL
(a) A lawyer shall not knowingly:
(1) make a false statement of material fact or law to a tribunal;

(2) fail to disclose a fact to a tribunal when disclosure is necessary to
avoid assisting a criminal or fraudulent act;

COMMENT: Past False Evidence

7. It is possible, however, that a lawyer will place testimony or other material
into evidence and only later learn of its falsity. When such testimony or other
evidence is offered by the client, problems arise between the lawyer's duty to
keep the client's revelations confidential and the lawyer's duty of candor to
the tribunal. Under this Rule, upon ascertaining that material testimony or
other evidence is false, the lawyer must first seek to persuade the client to
correct the false testimony or to withdraw the false evidence. If the
persuasion is ineffective, the lawyer must take additional remedial measures.

RULE 4.01 TRUTHFULNESS IN STATEMENTS TO OTHERS
In the course of representing a client a lawyer shall not knowingly:
(a) make a false statement of material fact or law to a third person; or

(b) fail to disclose a material fact to a third person when disclosure is
necessary to avoid making the lawyer a party to a criminal act or
knowingly assisting a fraudulent act perpetrated by a client.

COMMENT: False Statements of Fact

2. A lawyer violates paragraph (a) of this Rule either by making a false
statement of law or material fact or by incorporating or affirming such a
statement made by another person. Such statements will violate this Rule,
however, only if the lawyer knows they are false and intends thereby to
mislead.

COMMENT: Failure to Disclose a Material Fact

3. Paragraph (b) of this Rule also relates only to failures to disclose material
facts. Generally, in the course of representing a client a lawyer has no duty to
inform a third person of relevant or material facts, except as required by law
or by applicable rules of practice or procedure, such as formal discovery.
However, a lawyer must not allow fidelity to a client to become a vehicle for a
criminal act or a fraud being perpetrated by that client. Consequently a
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lawyer must disclose a material fact to a third party if the lawyer knows that
the client is perpetrating a crime or a fraud and the lawyer knows that
disclosure is necessary to prevent the lawyer from becoming a party to that
crime or fraud. Failure to disclose under such circumstances is misconduct
only if the lawyer intends thereby to mislead.

4. When a lawyer discovers that a client has committed a criminal or
fraudulent act in the course of which the lawyer's services have been used, or
that the client is committing or intends to commit any criminal or fraudulent
act, other of these Rules require the lawyer to urge the client to take
appropriate action. See Rules 1.02(d), (e), (f); 3.03(b). Since the disclosures
called for by paragraph (b) of this Rule will be “necessary” only if the
lawyer's attempts to counsel his client not to commit the crime or fraud are
unsuccessful, a lawyer is not authorized to make them without having first
undertaken those other remedial actions.

RULE 8.03 RPORTING PROFESSIONAL MISCONDUCT

(a) Except as permitted in paragraphs (c) or (d), a lawyer having knowledge
that another lawyer has committed a violation of applicable rules of
professional conduct that raises a substantial question as to that lawyer’s
honesty, trustworthiness or fitness as a lawyer in other respects, shall inform
the appropriate disciplinary authority.

(d) This rule does not require disclosure of knowledge or information
otherwise protected as confidential information:

(1) by Rule 1.05
COMMENT:

2. [t should be noted that this Rule describes only those disciplinary
violations that must be revealed by the disclosing lawyer in order to avoid
violating these rules himself. It is not intended to, nor does it, limit those
actual or suspected violations that a lawyer may report. However, if a lawyer
were obliged to report every violation of these rules, the failure to report any
violation would itself be a professional offense. Such a requirement existed in
many jurisdictions but proved to be unenforceable. This Rule limits the
reporting obligation to those offenses that a self-regulating profession must
vigorously endeavor to prevent. A measure of judgment is, therefore,
required in complying with the provisions of this Rule.
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RULE 8.04 MISCONDUCT
(a) A lawyer shall not:

(3) engage in conduct involving dishonesty, fraud, deceit or
misrepresentation;
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