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Scenanos te he Covered

1. The Defendant Files Bankruptcy Prior to You
Filing Suit

2. The Defendant Files Bankruptcy After You
File Suit

3. You Decide to File Suit on a Post-Petition
Claim While the Defendant Is in Bankruptcy
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Barxruotcy Vocagulzry

Debtor (11u.s.C.§101(13))
Creditor (11 U.S.C.§ 101(10))
Automatic Stay (11 U.S.C. § 362)
Executory Contract (11 U.S.C. § 365)
Pre-Petition Claim
Post-Petition Claim

Proof of Claim (11 u.s.C. § 501)
Secured Claim

Unsecured Claim
Unliguidated Claim
Chapter 7 Bankruptcy
Chapter 11 Bankruptcy



Bankrugpicy Clairns: Orcder of Payreni

Secured Claims

Super-Priority Claims @1 us.c. §507(b))
Administrative EXPenses (11 u.s.c. §§ 503 & 507(a)(1))
Unsecured Claims

Equity Holders
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Cliznt Queasiions You Srnotle SBa
Preozarec io Answer

Is the case worth pursuing?

What are the immediate affects of this
filing?

If | have already filed a lawsuit, may |
continue that lawsuit?

If | have not filed a lawsuit, may | do so?

What are the long-term affects of this
filing?
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Ways to Deterrnine ine Financizal
Posiilon of trie Daogior

e Asset Search
e Get a Copy of the Schedules
e Get a List of the Secured Creditors

e Get a List of the 20 Largest Unsecured
Creditors

® Take a 2004 Exam of the Debtor
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The average American who filed ba‘hl?ruptcy last year was Caucasian, 35-44 years old and married;
had a high school education; and made less than $30,000.

The demographics of Americans filing bankruptcy in 2008:
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Sources. Institute for Financial Literacy "2008 Annual Consumer Bankruptcy Demographic Report: American Debtors in a Recession” and USCourts.gov
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e Automatic Stay

e Unsecured/Unliguidated Claim
e Jurisdiction

e Statute of Limitations

e Settlement

e Proof of Claim






Wzt De | Do Noyw?

1. Wait Until the End of the Bankruptcy
2. Request Relief From the Bankruptcy
Court

3. Automatic Stay Only Applies to Non-
bankruptcy Courts
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S irle) Rellef Frorn ine
Belfruotcy Couri
The Court’s Power (11 U.S.C. § 362(d))
“For Cause” (11 U.S.C. § 362(d)(1))
In Practice

3 Insurers, Guarantors, or Sureties

¥ Pre-Petition Stay Waiver (Michael St.

Patrick Baxter, Prepetition Waivers of the Automatic
Stay: A Secured Lender’s Guide, 52 Bus. Law. 577
(1997))

The Burden of Proof (11 u.s.C. § 362(g))
The Cost



Bangruoicy Court Jurisclictior)
26 U.,S.C. 157

e National Jurisdiction
® ‘“Related To” and “Core” Proceedings
a. Claims Related to the Administration of the Estate
b. Claims Allowances
c. Obtaining Credit
d. Preferences
e. Fraud

e The Federal District Court Where the Bankruptcy Is
Filed

a. Diversity or Federal Question Do Not Matter



Settlerneant

e Court Approval Required

e “Fair and Reasonable” Analysis
(Bankr. R. 2002 and 9019)

=  Notice to Creditors
=  Creditors May Object
=  Hearing on the Merits



Pre-Peiltion Jucdgrnenis

e Automatic Stay

e Enforcement Prohibited Against Debtor’s
Property

e Abstracted Judgments
e Proof of Claim
e Discharge



exscutory Corniracis

e Special Treatment (11 u.S.C. § 365)

e Assumption or Rejection

e Chapter 7 vs. Chapter 11 Proceeding

e Motion to Assume or Reject (11 U.S.C. § 365(d))

e Court Approval and the “Business Judgment”
Rule

e The Affect of Rejection

® The Affect of Assumption and the “All or
Nothing” Rule

® Breach of an Assumed Contract
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Automatic Stay

a. The Initial Affect Is the Same

b. Court Approval

c. Financial Analysis Is Just As Important
Unsecured/Unliquidated Claim
Jurisdiction

Settlement

Proof of Claim
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Direct Actions Against the Debtor
e Actions by the Debtor Against Your Client
e Debtor Related Claims
1. Defendant in Same Proceeding

2. Jointly and Severally Liable

3. Co-Debtors, Subsidiaries, Sureties, Guarantors, Directors,
Officers, or Partners

Debtor’s Property Affected
Counter-Claims

Cross-Claims

Appeals

1. Debtor Was the Original Defendant
2.  Debtor Was the Original Plaintiff






Posi-Peililon Clairmns

Post-Petition Claims Are Not Affected by
Bankruptcy

Qualify As Expenses of Administration (11
U.S.C. §507)

¥ Bankruptcy Claims Order of Payment

Secured Claims
Super-priority Claims
Administrative Expenses
Unseeured Claims
Equity Holders

A
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Pra-Paililon vs., Posi-Patjtiorn

1. The “Accrual” Theory
2. The “Conduct” Theory
3. In Practice

¥ Every Close Call Goes in Favor of the
Debtor

L Avoid Having Your Claim Discharged
Before You Get a Chance to Bring It

L Don’t Forget About the “Bankruptcy
Defense”

4. ASK THE COURT!
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