
The Effect of Bankruptcy on Litigation:

How to Avoid Pitfalls and Sanctions



Bankruptcy Is Having an Affect on Our Daily Lives
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Scenarios to be Covered

1. The Defendant Files Bankruptcy Prior to You 

Filing Suit

2. The Defendant Files Bankruptcy After You 

File Suit

3. You Decide to File Suit on a Post-Petition 

Claim While the Defendant Is in Bankruptcy



The First Thought of Most Lawyers When 

They Hear the Word “Bankruptcy”



Bankruptcy Vocabulary
 Debtor  (11 U.S.C. § 101(13))

 Creditor  (11 U.S.C. § 101(10))

 Automatic Stay (11 U.S.C. § 362)

 Executory Contract (11 U.S.C. § 365)

 Pre-Petition Claim

 Post-Petition Claim

 Proof of Claim (11 U.S.C. § 501)

 Secured Claim

 Unsecured Claim

 Unliquidated Claim

 Chapter 7 Bankruptcy

 Chapter 11 Bankruptcy



Bankruptcy Claims:  Order of Payment

1. Secured Claims

2. Super-Priority Claims (11 U.S.C. § 507(b))

3. Administrative Expenses (11 U.S.C. §§ 503 & 507(a)(1))

4. Unsecured Claims

5. Equity Holders
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Client Questions You Should Be 

Prepared to Answer

1. Is the case worth pursuing? 

2. What are the immediate affects of this 
filing?

3. If I have already filed a lawsuit, may I 
continue that lawsuit? 

4. If I have not filed a lawsuit, may I do so?  

5. What are the long-term affects of this 
filing?
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Non-Dischargeable Debts

Non-Dischargeable Debts

• Fines or penalties for violating the law (traffic tickets, 

criminal restitution, etc.)

• Most federal, state, and local taxes 

• Any debts that could not be discharged in a previous 

bankruptcy that was dismissed due to fraud or misfeasance

May Be Non-Dischargeable – Objection

• Debts incurred based on fraudulent acts

• Debts incurred as a result of willful or malicious injury to 

another person or another person's property

• Debts from embezzlement, larceny, or breach of trust

• Debts owed under a divorce decree or marital settlement 

agreement



The First and Most Important 

Question:

Is the Case Worth Pursuing?



Ways to Determine the Financial 

Position of the Debtor

 Asset Search

 Get a Copy of the Schedules

 Get a List of the Secured Creditors

 Get a List of the 20 Largest Unsecured 

Creditors

 Take a 2004 Exam of the Debtor



Debtor Files for Bankruptcy 

Before You File Suit



How Does the Filing Affect This Case?

 Automatic Stay

 Unsecured/Unliquidated Claim

 Jurisdiction

 Statute of Limitations

 Settlement

 Proof of Claim



The Automatic Stay:

11 U.S.C. § 362

(a) When the Stay Applies 

(b) Exceptions to the Stay 

(d) Court’s Ability to Modify 

(g) Burden of Proof 

(h) Consequences of Violation



What Do I Do Now?  

1. Wait Until the End of the Bankruptcy

2. Request Relief From the Bankruptcy 

Court

3. Automatic Stay Only Applies to Non-

bankruptcy Courts



Seeking Relief From the 

Bankruptcy Court
• The Court’s Power  (11 U.S.C. § 362(d))

• “For Cause”  (11 U.S.C. § 362(d)(1))

• In Practice

 Insurers, Guarantors, or Sureties

 Pre-Petition Stay Waiver (Michael St. 

Patrick Baxter, Prepetition Waivers of the Automatic 

Stay: A Secured Lender’s Guide, 52 Bus. Law. 577 

(1997))

• The Burden of Proof  (11 U.S.C. § 362(g))

• The Cost



Bankruptcy Court Jurisdiction

28 U.S.C. § 157
 National Jurisdiction

 “Related To” and “Core” Proceedings

a. Claims Related to the Administration of the Estate

b. Claims Allowances

c. Obtaining Credit

d. Preferences

e. Fraud

 The Federal District Court Where the Bankruptcy Is 
Filed

a. Diversity or Federal Question Do Not Matter



Settlement

 Court Approval Required

 “Fair and Reasonable” Analysis         
(Bankr. R. 2002 and 9019)

 Notice to Creditors

 Creditors May Object

 Hearing on the Merits



Pre-Petition Judgments

 Automatic Stay

 Enforcement Prohibited Against Debtor’s 

Property

 Abstracted Judgments

 Proof of Claim

 Discharge



Executory Contracts

 Special Treatment  (11 U.S.C. § 365)  

 Assumption or Rejection

 Chapter 7 vs. Chapter 11 Proceeding  

 Motion to Assume or Reject  (11 U.S.C. § 365(d))

 Court Approval and the “Business Judgment” 
Rule

 The Affect of Rejection

 The Affect of Assumption and the “All or 
Nothing” Rule

 Breach of an Assumed Contract



The Defendant Files 

Bankruptcy After You File 

Suit 



How Does the Filing Affect this Case?

 Automatic Stay

a.  The Initial Affect Is the Same

b.  Court Approval

c.  Financial Analysis Is Just As Important

 Unsecured/Unliquidated Claim

 Jurisdiction

 Settlement

 Proof of Claim



How Pre-Petition Claims Are 

Affected by the Automatic Stay
 Direct Actions Against the Debtor

 Actions by the Debtor Against Your Client

 Debtor Related Claims

1. Defendant in Same Proceeding

2. Jointly and Severally Liable

3. Co-Debtors, Subsidiaries, Sureties, Guarantors, Directors, 
Officers, or Partners

 Debtor’s Property Affected

 Counter-Claims

 Cross-Claims

 Appeals

1. Debtor Was the Original Defendant

2. Debtor Was the Original Plaintiff



My Claim Arose Post-petition, 

or Did It?



Post-Petition Claims

1. Post Petition Claims Are Not Affected by 

Bankruptcy

2. Qualify As Expenses of Administration (11 

U.S.C. §507)

 Bankruptcy Claims Order of Payment
1. Secured Claims

2. Super-priority Claims

3. Administrative Expenses

4. Unsecured Claims

5. Equity Holders
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Pre-Petition vs. Post-Petition

1. The “Accrual” Theory

2. The “Conduct” Theory

3. In Practice

 Every Close Call Goes in Favor of the 
Debtor

 Avoid Having Your Claim Discharged 
Before You Get a Chance to Bring It

 Don’t Forget About the “Bankruptcy 
Defense”

4. ASK THE COURT!
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