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“SINFUL ACTIVITIES” REGULATION AND THE FIRST AMENDMENT

Cities are empowered with protecting the health, safety, welfare and morals of their
inhabitants.> And even today, protecting the citizens’ morals is a job many cities take very
seriously. Unfortunately, sometimes bans aimed at protecting the public morals run afoul of
First Amendment protections. Most commonly, municipal regulations that bump up against First
Amendment protections are in areas like sexually oriented businesses and sign regulation. Those
are important areas, and they deal with the really big top ten sins. The purpose of this discussion
is to step outside the box a little and work our way down the sin list to some of the more “minor”
variety, in light of the Hermosa Beach case, wherein the Ninth Circuit recognized tattooing as
deserving of protection under the First Amendment.

America is a land of immigrants — some of whom have cultural traditions that can make
people who don’t share those traditions a little uneasy, particularly if they are frowned upon
according to traditional Judeo-Christian mores. As this country becomes more culturally diverse,
cities and states will inevitably have to adapt to it, and that may include broadening our concepts
of permissible speech and expressive activities that many of us had perhaps not about as
deserving of First Amendment protection.

Caveat - By no means is this list meant to be all-inclusive, nor is it meant to “rank” the
sins listed herein in order of anything other than the sequence in which they occurred to the
author. With that in mind, here is a list of “sinful” activities that cities across the country are
either regulating or have decided to cease regulating, depending on how big their litigation
budgets are.

I. The Sin — Tattooing — Lev 19:28; Deut 14:1.

September 9, 2010 — Anderson v. Hermosa Beach, 621 F.3d 1051 (9th Cir. 2010) — Tattoos,
and those who get them, are consigned to live on the fringes of society. And if you get one,
youw’ll never get a good job. At least that’s what my mother always said. She never did,
however, express an opinion on whether they were entitled to First Amendment protection. The
Ninth Circuit answered that question in the affirmative last year, holding for the first time that
the act of tattooing and the tattoos themselves are protected under the First Amendment. For a
slightly more serious discussion of the matter, see the attached article, Regulating “Sinful”
Activity: Tattoo Establishments and Local Governments.

II. The Sin — Fortune Telling (Astrology) — Deut 4:19; 17:3-7; Isa 47:13, 14;
Acts 7:42; Ezek, 8:16.

May 2, 2011 — Town of Bel Air, Maryland Overturns Longstanding Fortune Teller Ban —
Bel Air’s ban on fortune telling was recently lifted, by a split vote and against some resident
opposition. It is now allowed in a single commercial zone, but must be 1,000 feet from a school

: See Lombardo v. City of Dallas, 124 Tex. 1, 12, 73 S.W.2d 475, 480 (1934).



or any other fortune telling establishment. Among the reasons given for lifting the ban — fear of
a religious discrimination lawsuit. 3

April 6, 2011 — Town of Meridian Upholds Fortune Telling Ban — Against the advice of its
city attorney (bet that never happens to you), the Town of Meridian, Mississippi recently voted
to uphold its fortune telling ban in spite of threatened litigation by a local resident, backed by the
ACLIAJ, who asked for a variance to open a fortune telling business in the city’s commercial
zone.

October 12, 2010 — Federal Judge Blocks Fortune Telling Ban After Town Votes to Uphold
— Bast Ridge, Tennessee, threatened with First Amendment litigation by the ACLU, voted to
uphold its ban on allowing fortune telling within its borders. Shortly thereafter, the resident
whose request had been denied filed a federal lawsuit and the judge barred enforcement of the
ordinance.’

June 10, 2010 — Fortune Teller Challenges Ban — A Montgomery County, Virginia man
challenged the county’s fortune telling ban in state court, arguing that the ban not only violated
his First Amendment freedoms, but was also racially targeted at him because of his Romani (i.e.
Gypsy) heritage.® In a strongly worded opinion, Maryland’s highest court overturned the ban,
holding that it is an unconstitutional restriction on free speech.’

September 1, 2008 — Vermont Town Lifts Ban — St. Johnsbury, Vermont lifted its decades old
ban on fortune telling, noting that although the main justification for such bans is fear of fraud,
many such bans have been challenged in courts across the country and struck down as
unconstitutional infringements on free speech.®

III. The Sin — Accusing or Condemning Others — Jude 9; Pe 2:11; Lk 6:37.

December 15, 2010 — Norse v. City of Santa Cruz, 629 F.3d 966 (9™ Cir. 2010) — The City of
Santa Cruz had had enough of a citizen’s comments and twice ejected him for violating its
decorum rules by expressing his ... displeasure ... with council members outside of the public
comment period of the meeting. In pertinent part, the court held the fact that attendee's
provocative gesture was made after public comment period had closed did not preclude attendee
from having First Amendment right to make such a gesture.

July 29, 2010 — City to Consider Banning Eye-Rolling and Sighing — After sighing and
rolling her eyes in exasperation, not only did the Elmhurst, Illinois mayor take a fellow council
member to task, he asked the city attorney to look into amending the rules of decorum to ban

See http://www.exploreharford.com/news/8737/fortune-telling-ban-finally-overturned-bel-air/

See http://meridianstar.com/local/x300773669/Council-upholds-fortune-telling-ban

See http://www.firstamendmentcenter.org/federal-judge-blocks-tenn-towns-fortunetelling-ban

See http://www.washingtoncitypaper.com/articles/38815/psychics-vs-montgomery-county-unpredictable
See http://www.aclu.org/free-speech/marylands-high-court-strikes-down-montgomery-county-
fortunetelling-ban-under-first-amend

¢ See http://www.usatoday.com/news/nation/2008-09-01-1304259101 x.htm
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such unsavory conduct. No word yet on whether expressions like, “Mercy Me,” and “Butter my
biscuits,” are also under consideration.”

July 20, 2010 — City’s Decorum Rules Prohibit Disruptions and “Masks” — The City of
Boulder, Colorado considered adopting rules of decorum that not only prohibit people from
behaving disruptively, but also from wearing anything that covered or obscured a person’s face.
While prohibiting Halloween masks at council meetings seems like a no brainer, drafting a
prohibition broadly enough to prohibit an observant Muslim woman from attending council
meetings leaves a city open to challe:nges.10

February 5, 2009 — Lozeman v. City of North Bay Village, UNITED STATES DISTRICT
COURT SOUTHERN DISTRICT OF FLORIDA MIAMI DIVISION CASE NO. 07-23357-
CIV-ALTONAGA/Brown — City argues that a citizen’s First Amendment claims fail because a
presentation to a city council is unprotected speech. In denying the city’s motion for summary
judgment and allowing the matter to go to trial, the court found that even though there is a
significant governmental interest in conducting orderly and efficient public meetings, the First
Amendment forbids the government to regulate speech in ways that favor some viewpoints or
ideas at the expense of others."!

July 11, 2005 — ACLU Condemns City Policy Prohibiting Use of “Wal-Mart” as Epithet —
Fed up with citizen complaints about “big-box™ store Wal-Mart’s impending move to town,
Yelm, Washington Council members instituted a new policy of not recognizing speakers who
wanted to voice complaints about the corporate giant. The ACLU threatened litigation and the
municipal attorney wrote to them, clarifying the policy and limiting its enforcement. The ACLU
also criticized a Pierce County Council policy forbidding speakers from attacking or making
allusions to the motives of council members.

IV. Conclusion

During times like these when cities are faced with shrinking revenue and growing debt
(or maybe that’s just me), worrying about regulating tattoo parlors, fortune tellers and
exasperated sighs is pretty low on the “To Do” lists of most city attorneys. But as a few of these
examples show, giving the wrong advice can land a city in federal court, which is a place they
usually try and avoid. Of course, as Meridian, Mississippi is likely to learn, even when the city
attorneys give the right advice, local politics being what they are, you still might find your client
in federal court. The key for the local government practitioner is to keep an eye out for
regulations that can infringe on protected First Amendment speech — it may not keep you out of
court if you have a council just aching to get in, but you will have performed your due diligence
and advised your client of any potential pitfalls that their chosen course of action might bring
about.

° See http://www.forbes.com/2010/07/29/city-council-politics-illinois-opinions-columnists-kevin-

underhill.html

2 See http://www.examiner.com/church-state-in-boulder/boulder-city-council-s-proposed-rules-of-
decorum-could-infringe-religious-freedom

® See Case 1:07-cv-23357-CMA Document 151 Entered on FLSD Docket 02/05/2009.




Regulating “Sinful” Activity: Tattoo

Establishments and Local Governments

by Bradford E. Bullock

et’s begin with a very brief history

of tattoo jurisprudence. Tattooing

has its origins in prehistoric
cultures.! In certain religious traditions,
the practice is, quite literally, sinful.? It
should, therefore, come as no surprise
that tattooing has, at various times, been
banned in various communities across
the country on moral grounds, as well
as for health and safety reasons. With
the growing popularity and acceptance
of tattoos, such bans have largely been
legislatively repealed.’ “Ink” is now main-
stream.*

No longer are tattoos and those who
have them consigned to the fringes of
society. Look around your office: if you
don’t have a tattoo yourself, chances
are you know someone who has been
indelibly marked, for better or worse.
And whether that mass produced {and

wellhidden) unicorn tattoo was the result :

of a moment of youthful indiscretion, or
is only one of a series of unique designs

proudly announcing one's love of mythi-
cal creatures, tattoos almost invariably
mean something to those who get them.
Indeed, the fact that only recently has
tattooing become legal in all 50 states sug-
gests that having a tattoo conveys a very
pointed message indeed.’

Formerly, the prevailing view among the
few courts that had considered whether
tattoos are entitled to First Amendment
protection was a lukewarm “no.”® For
example, in Blue Horseshoe Tattoo V, Ltd.

v. City of Norfolk,” the City had denied
the plaintiff both a business license to
operate a tatroo studic and a certificate
of occupancy, because an ordinance
prohibited the act of tattooing and the op-
eration of a “tattoo establishment.” Blue
Horseshoe argued that the prohibition of
tattooing violated its rights to free speech
and expression. The court summarily
dispensed with this argument based on
Stephenson v. Davenport Community School
Dist., a case involving a student who

ran afoul of a school's no-tattoo pelicy
and testified that her tattoo was merely
a form of “selfexpression.” Relying on
Texas v. Johnson® for the proposition that
First Amendment protection is triggered
not by mere self-expression, but by the
combination of “an intent to convey a
particularized message” and a finding
that “the likelihood was great that the
message would be understood by those
who viewed it,” the Blue Horseshoe court
simply accepted as “well-taken” the City
of Norfolk’s contention that all tattoos
must be mere “self-expression,” insuf-
ficiently communicative to qualify for
First Amendment protection.!”

A later case, Hold Fast Tattoo, LLC v.
City of North Chicago," held thar the act
of tatrooing failed the first prong of the
Johnson test because the act itself was
“not intended to convey a particularized
message, The very nature of the tattoo
artist is to custom-tailor a different or
unique message for each customer to wear
on the skin.”'? Why the act of tattooing
a custom-tailored image on skin cannot
convey a particularized message, when
the act of painting a custom-tailored im-
age on canvas does, was unexplored by
the Hold Fast court, Similarly, the court
in Yurkew . Sinclair held, for a variety of
reasons (without explaining those rea-
sons), that “[wlherever the amorphous
line of demarcation exists between
protected and unprotected conduct for
First Amendment purposes, the Court
is convinced that tattooing falls on the
unprotected side of the line.”"

This analysis formed the jurispru-
dential backdrop for Anderson v. City of
Hermosa Beach.** When Hermosa Beach
told tattoo artist and rebel-with-a-cause
Johnny Anderson that he couldn’t open
a tattoo parlor, he fought the law. And
this rime, the law didn’t win.

The Facts

Hermosa Beach banned tattoo parlors
within its borders.”® The City's declara-
tions referred to the health risks of
tattooing: the potential transmission of
hepatitis, syphilis, tuberculosis, leprosy,
and HIV.!® The State of California, on
the other hand, permitted rattooing, but
required tattoo artists to register with
the health department of the county
where the business was conducted,
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and required those health departments
to inspect registered tattoo parlors.” Los
Angeles County, where Hermosa Beach is

located, had only one tattoo parlor inspec- :

tor to cover over 300 shops and 850 art-
ists.”® After the City denied what amount-
ed to a variance request by Anderson to
open a tattoo parlor, Anderson brought a
42 1J.S.C. § 1983 action against the City,
alleging that the City’s ban was facially
unconstitutional under the First and
Fourteenth Amendments, and seeking

declaratory and injunctive relief, attorney’s :

fees, and costs.”

The district court followed the tradi-
tional line of thinking and granted the
City's motion for summary judgment,
concluding “that the act of tattooing
is not protected expression under the
First Amendment because, although it is
non-verbal conduct expressive of an idea,
it is not ‘sufficiently imbued with the
elements of communication’ to receive
First Amendment protection.”? Because
tattooing was not protected expression,
the prohibition could stand if the City
had a rational basis for the ban, which the
court concluded the City had (the health
and safety concerns).?! The tattooed rebel
brought a timely appeal.

The Flawed “Process” Distinction

As we've seen, First Amendment jurispru-
dence makes a distinction berween purely
expressive activity, and conduct contain-

ing an expressive component. A regulation :

of purely expressive activity (e.g., the
spoken word) is only constitutional if it

is a reasonable “time, place, or manner”
restriction.?? This determination “requires

an inquiry into whether the restriction: (1) :

is ‘justified without reference to the con-
tent of the regulated speech’; (2) is ‘nar
rowly tailored to serve a significant gov-
ernmental interest’; and (3) ‘leave[s] open
ample alternative channels for communi-
cation of the information.”? By contrast,
expressive conduct is protected only if it
is “sufficiently imbued with elements of

communication to fall within the scope of

the First and Fourteenth Amendments."
If the conduct meets this thresheld, any
regulation’s constitutionality is governed
by the four-part test established in U. S. w.
O'Brien.” If the conduct is not sufficiently
communicative, then a regulation is
constitutional if it is rationally related to a

legitinate governmental interest.?®

Prior to Anderson, the prevailing view
among courts was that tattooing was
non-communicative conduct—simply the
process of injecting dye into a person’s
skin through the use of needles.”” When
considered in a vacuum, this is correct
in the same way that making a sculpture
is simply the process of placing a chisel
against a block of stone and hitting it
with a mallet. The problem with separat-
ing the process from the product is that
it can easily become a convenient pretext
for banning unpopular speech: Sculpting
is not banned in our town; the creation of

noise or dust 5.8

No longer are tattoos
and those who have
them consigned to the
fringes of society. Look

around your office: if

you don’t have a tattoo
yourself, chances are you
know someone who has
been indelibly marked.

Long before it created the complex
analytical framework under which First
Amendment cases are decided today,
the U.S. Supreme Court understood
that regulations aimed “only” at ban-
ning the process of disseminating ideas
were an invidious form of content-based
regulation.”” Apart from the medium
used, there is little that separates the act
of creating a tattoo frem the act of creat-
ing a painting. Obviously, the fact that a

Bradford E. Bullock, partner with Russell & Rodriguez, L.L.P., practices trial
and appeliate law, defending local governments in complex state and federal

& litigation claims, including those brought under the First Amendment, RLUIPA,
' the Fair Housing Act, Section 1383, the Voting Rights Act and the Texas Tort
Claims Act, among others. He graduated from St. Mary’s School of Law (1995),

living person is the “canvas” on which
a tattoo is placed implicates legitimate
health and safety concerns, but people
“huff” paint fumes to get high, and an
improperly used power tool can cause
serious injury. Yet these items (and oth-
ers) are regularly used to create art, and
it’s unlikely that a local government

is going to ban them anytime soon.
Accordingly, the traditional “process”
distinction, with its weak intellectual
underpinnings and its selective applica-
tion to tattoos, begs the question—is
there more to these bans than public
health concerns? Are they an expres-
sion of distaste for, or discomfort with,
the tattooed? In other words, are they
simply invidious content-based regula-
tions because tattoos, and those who
get them, are “sinful?”

The Anderson Rationale
On appeal, the U.S. Court of Appeals
for the Ninth Circuit held that, “[tlhe
tattoo itself, the process of tattooing,
and even the business of tattooing
are not expressive conduct but purely
expressive activity fully protecred by the
First Amendment.”*® Anderson v. City
of Hermosa Beach represents a radical
departure from the earlier analyses
of other courts, and the first time
that tattooing was legally recognized
as expressive activity. In coming to
this conclusion, Anderson started out
with the obvious—that in form and
substance, a tattoo was no different
than any other visual depiction of
art,”! The fact that it was permanently
affixed to skin was “relevant to the
governmental interest potentially
justifying a restriction on protected
speech [but] not to whether the
speech is constitutionally protected.”*
continued on page 12

and recewed a B.A. from St. Mary's in International Relations, Magna Cum Laude (1992). He is
a member of the Texas City Attorneys Assaciation and IMLA, and is admitted to practice in all
courts of the State of Texas, the United States District Courts for the Northern, Western and
Southern Districts of Texas, the Fifth Circuit and United States Supreme Court.
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Tattoo Establishments continued from page 11

Likewise, Anderson dispensed with

the notion that the end result (the
tattoo) should be separated from the
constituent act of its création, since

the Supreme Court had never before
recognized this distinction.® “[Als

with writing or painting, the tattooing
process is inextricably intertwined

with the purely expressive product (the
tattoo), and is itself entitled to full First

Amendment protection.”** The fact that :

the ban related to tartooing businesses,
rather than the tattooing process, did
not create any meaningful distinction
for the purpose of determining whether
the activity regulated was protected or
not.*””

Having determined that tattoos and
the tattooing process were entitled
to full First Amendment protection,
Anderson examined whether the City's
ban was a reasonable “time, place, and
manner” restriction. Anderson only
challenged the ban on the basis of the
narrowly tailored and “alternate avenues
of communication” prongs of this test.*

A narrowly-tailored restriction “need
not be the least restrictive or least intru-
sive means” of achieving the government
objective, provided that “the means
chosen are not substantially broader than
necessary to achieve the government’s
interest.”* Anderson argued that the
ban was overly broad because the City’s
health and safety concerns could be met
by enacting regulations relating to sanita-
tion, rather than using an outright ban.*
The City replied that a ban was neces-
sary because Los Angeles County had
insufficient resources to monitor tattoo
parlors (only one inspector).” The court
concluded that the City had presented
no evidence that tattoo partlors could not
be adequately regulated and inspected: it
had simply asserted that there were pres-
ently inadequate resources in place to do
$0.% Inadequacy of regulatory resources,
however, was an insufficient justification
for banning an entire medium of expres-
sion.

Dealing with the last issue, the ample
alternative channels for communication
of the information, the City argued that
its ban met this prong because tattoo
artists could create temporary tattoos

with paint or henna paste, or the desired
image could be made on a canvas or a
t-shirt. There was nothing “inherently
expressive or distinctive” about rendering
the tattoo designs on skin.” The court
disagreed that these options constituted

“alternative channels” by noting the obvi- :

ous—ink embedded in the dermis often
carried a message that was “distinct”
from displaying the same image using
some other medium,® and also indicated
that the bearer was “highly committed”
to the permanent message he or she was
displaying.*

Anderson should also
serve as a reminder to
the local government
practitioner to carefully

review outright bans of
any kind, especially those
that could have First
Amendment implications.

Conclusion

Anderson raises numerous important
issues for municipalities. The first is
why it took so long for such an ancient
art form to be recognized as such, and
given First Amendment protection. It
is possible that longstanding religious
prohibitions on tattooing could have
contributed to the dismissive attitude
eatlier courts took towards tattoos as
a legitimate art form, one deserving of
protection, The answer to that ques-
tion, however, goes well beyond the
scope of this article.

Anorther issue is the extent to which
Anderson can serve as the paradigm for
extending First Amendment protection
to other body-modification procedures
(permanent or temporary) and the extent
to which municipalities can attempt to
regulate them.* Regulating tongue-
splitting, flesh-stapling,*® or venues that
feature consensual mutilation may not
be at the top of anyone’s “to do” list,

but reviewing tattoo parlor prohibitions
wasn’t necessarily on anyone’s tadar ten
years ago, either. Anderson should also
serve as a reminder to the local govern-
ment practitioner to carefully review
cutright bans of any kind, especially
those that could have First Amendment
implications. A ban is almost always the
most convenient regulation to create—
just ask any parent of a four-year-old.”
But if there is a less restrictive way to
address legitimarte regulatory concerns
where expressive speech {or conduct, to
be on the safe side) is concerned, those
alternatives should be considered.

Notes

1. Otzi the Iceman, who is thought to
have lived around 3,300 B.C., bears
evidence of carbon tattoos. Spindler,
Konrad (1995), The man in the ice,
Phoenix, pp. 178-184, ISBN 0 75381
260 6.

2. A prohibition on tattooing is found

in the Torah (Old Testament): “You shall
not make gashes in your flesh for the
dead, or incise any marks on yourselves:
I am the Lord” (Leviticus 19:28). See
http://www.myjewishlearning.com/prac-
tices/Ethics/Our_Bodies/Adorning_
the_Body/Tattoos.shtml.

3. Oklahoma, the last state to outlaw tat-
tooing, lifted its 40-year-old rotal ban in
2006 when it repealed 21 Ok. S1. T,

§ 842. 1; see 2006 Okla. Sess. Laws, c. 141.
4. In the interest of providing citations
in support of facrual assertions, I direct
your attention to the cable station TLC
and its popular “L.A. Ink” series, starring
heavily-tattooed Kat Von D, who is now
engaged to the similarly heavily-tattooed
reality-television star Jesse James, who
recently divorced the non-heavily-tattooed
actress, Sandra Bullock (alas, no relation
to me) after he admitted o cheating

on Sandra with heavily-tattooed model
Michelle “Bombshell” McGee—not that I
pay attention to this sort of thing.

5. If the author does have a tattoo or
five, the first time his mother saw his first
one, she might have said, “Oh, son. Now
nobody will want to hire you.”

6. See, e.g, Hold Fast Tattoo, LLC v,

City of Nerth Chicago, 580 F.Supp.2d
656, 659-61 (N.D. IIl. 2008); Yurkew v.
Sinclair, 495 F.Supp. 1248, 1253-55 (D.
Minn.1980); State v. Brady, 492 N.E.2d
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34, 39 (Ind. Cr. App. 1986); People v.
O’Sullivan, 96 Misc.2d 52, 409 N.Y.S.2d
332,333 (N.Y. App. Div. 1978); State v.
White, 560 S.E.2d 420, 423-24 (S.C.
2002).

Cir. Ct. Jan. 17, 2007).

8. 110 F.3d 1303, 1307 (8th Cir. 1997).
9. 491 U.S. 397, 404 (1989).

10. 2007 WL 6002098 at *2. Remarkably,

though, the court noted thar the Stephenson
: U.S. 61, 68 (1981)).

opinion left open the possibility that “a

particular tattoo might constitute protected !
: of North Chicago, 580 F.Supp.2d 656,
1660 (N.D. 111 2008) (“[dhe act of tattoo-

: ing is one step removed from the acrual

speech.” Id., citing Stephenson, 110 F.3d at
1307. That this “possibility” accurately de-
scribes a content-based speech regulation,

which is subject to strict scrutiny, is ignored:
i 495 E.Supp. 1248, 125354 (D. Minn,

1 1980) (“there has been no showing that
! the normal observer ... would regard the

in both opinions.

11. 580 F. Supp.2d 656, 659-61 (N.D. IIL
2008).

12. ld. (emphasis added). Compare
“Particular, adj.”..."of or pertaining to

a single or specific person, thing, group,
class, occasion, etc., rather than to others
or all; special rather than general, with
“Unique, adj.”..." existing as the only one
or as the sole example; single; solitary in

type or characteristics: a unique copy of an :
ancient manuscript.” See http://dictionary.

reference.com/browse/unique.

13. 495 F. Supp. 1248, 1253 (D. Minn.
1980).

14. 621 F.3d 1051 (9th Cir. 2010).

16. Anderson, 621 F.3d at 1056.

17. CaL.HeaLTH & SareTY CopE §119303(a),
: v. Cooper, 336 U.S. 77, 78 (1949). In

other words, freedom is not “beyond all

§ 119304 (West 2011).

18. Anderson, 621 F.3d at 1056.

19. Id. ar 1057.

20. Id. ar 1058.

21. Id.

22. See Ward v. Rock Against Racism, 491
1.8, 781, 791 (1989) {municipal noise
regulation designed to ensure that musical
performances in public band-shell did not
disturb surrounding residents was valid
under the First Amendment as a reason-

able regulation of the place and manner of
i be of little value.”).

i 30. Anderson, 621 F.3d at 1060 (empha-
¢ sis added).

i 31.Id. at 1061.

i 32. Id. (emphasis in original).

33. Id. at 1062 (“Tattooing is a process
i like writing words down or drawing a

¢ picture except that it is performed on

i a person’s skin. As with putting a pen

protected speech).

23. Id. {citing Clark v. Cmry. for Creative
Non-Violence, 468 11.S. 288, 293 (1984)).
24. Anderson, 621 F.3d at 1058 (citing
Spence v. Washington, 418 U.S. 4053, 409-11
(1974) (per curiam)).

25. “[Wle think it clear that a government
regulation is sufficiently justified if it is

(1) within the constitutional power of the

Government: (2) if it furthers an impor-
I tant or substantial governmental interest;
i (3)if the governmental interest is unre-
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