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Presentation RoadmapPresentation Roadmap

 Regulatory & case law (post Jan. 2011): Regulatory & case law (post Jan. 2011): 
guidance on employment decisions & guidance on employment decisions & 
terms of employmentterms of employment

 DisciplineDiscipline DisciplineDiscipline

 AccommodationAccommodation

 SeparationSeparation

 Enforcement of Settlement/Release Enforcement of Settlement/Release 
AgreementsAgreements

EEOC: Enforcement Guidance on EEOC: Enforcement Guidance on 
Use of Arrest and Conviction RecordsUse of Arrest and Conviction Records

 April 25, 2012April 25, 2012

 Disparate Treatment: used differently Disparate Treatment: used differently 
for different individualsfor different individualsfor different individualsfor different individuals

 Disparate Impact: neutral policy has Disparate Impact: neutral policy has 
adverse impact without sufficient job adverse impact without sufficient job 
relatedness and business necessity relatedness and business necessity 
www.eeoc.govwww.eeoc.gov
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EEOC: Enforcement Guidance (cont.)EEOC: Enforcement Guidance (cont.)

 Disparate ImpactDisparate Impact

 Two circumstances where EEOC Two circumstances where EEOC 
believes it meets job relatedness andbelieves it meets job relatedness andbelieves it meets job relatedness and believes it meets job relatedness and 
business necessitybusiness necessity
1.1. Validity studyValidity study

EEOC: Enforcement Guidance (cont.)EEOC: Enforcement Guidance (cont.)

22.. TargetedTargeted screenscreen:: consideringconsidering atat leastleast thethe naturenature ofof
thethe crime,crime, thethe timetime elapsed,elapsed, andand thethe naturenature ofof thethe
jobjob ((GreenGreen vv.. MissouriMissouri PacificPacific RailroadRailroad,, 549549 FF..22dd
11581158 ((88thth CirCir.. 19771977))))..

ThTh l ’l ’ lili thth idid t itt it ffTheThe employer’semployer’s policypolicy thenthen providesprovides anan opportunityopportunity forfor
anan individualizedindividualized assessmentassessment forfor thosethose peoplepeople
identifiedidentified byby thethe screen,screen, toto determinedetermine ifif thethe policypolicy asas
appliedapplied isis jobjob relatedrelated andand consistentconsistent withwith businessbusiness
necessitynecessity.. (Although(Although notnot requiredrequired inin allall
circumstances,circumstances, regsregs cautioncaution thethe useuse ofof aa screenscreen thatthat
doesdoes notnot includeinclude individualizedindividualized assessmentassessment isis moremore
likelylikely toto violateviolate TitleTitle VIIVII..))..

EEOC: Enforcement Guidance (cont.)EEOC: Enforcement Guidance (cont.)

 Compliance with other federal Compliance with other federal 
laws/regulations that conflict with Title laws/regulations that conflict with Title 
VII is a defense to a charge of VII is a defense to a charge of 
discrimination under Title VIIdiscrimination under Title VIIdiscrimination under Title VIIdiscrimination under Title VII

 State and local laws or regulations are State and local laws or regulations are 
preempted by Title VII preempted by Title VII 
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EEOC: Enforcement Guidance (cont.)EEOC: Enforcement Guidance (cont.)
Best PracticesBest Practices

 Ask about convictions for select Ask about convictions for select 
positions (may come later in process positions (may come later in process 
depending on the position)depending on the position)

 Record evaluation of process for which Record evaluation of process for which 
conviction record used and justificationconviction record used and justification

 Narrowly tailored interview questionsNarrowly tailored interview questions

 Effective trainingEffective training

 Ensure confidentialityEnsure confidentiality

Unemployment Benefit Unemployment Benefit 
DeterminationDetermination

 Appeal considerations (shaping your Appeal considerations (shaping your 
case on the front end)case on the front end)case on the front end)case on the front end)

 TWC Appeals Policy and Precedent TWC Appeals Policy and Precedent 
Manual Manual www.texasworkforce.orgwww.texasworkforce.org

 Resources for preparation (questioning Resources for preparation (questioning 
by TWC Hearing Officer)by TWC Hearing Officer)

Crystal City v. PalaciosCrystal City v. Palacios
(Tex. App. (Tex. App. –– San Antonio 2012)San Antonio 2012)

RevisitsRevisits CityCity ofof HoustonHouston vv.. WilliamsWilliams inin whichwhich TexTex..
SS..CC.. heldheld unilateralunilateral employmentemployment contractcontract
createdcreated whenwhen anan employeremployer promisespromises anan
employeeemployee certaincertain benefitsbenefits inin exchangeexchange forfor thethe
employee’semployee’s performanceperformance andand thethe employeeemployeeemployee semployee s performanceperformance andand thethe employeeemployee
performsperforms

PalaciosPalacios:: 44thth CtCt.. heldheld thatthat CityCity CharterCharter andand
personnelpersonnel manualmanual werewere notnot sufficientsufficient inin detaildetail inin
compensationcompensation inin returnreturn forfor specifiedspecified servicesservices
(no(no specificspecific persons,persons, nono specificspecific dollardollar
amounts)amounts)----nono contractcontract waswas formedformed
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Workers Compensation Act Workers Compensation Act 
RetaliationRetaliation

 TexTex.. SS..CC.. decideddecided NormanNorman vv.. TravisTravis
CentralCentral AppraisalAppraisal DistrictDistrict (Tex(Tex.. 20112011))

 NoNo waiverwaiver ofof immunityimmunity forfor retaliationretaliation NoNo waiverwaiver ofof immunityimmunity forfor retaliationretaliation
claimsclaims

 EntityEntity mustmust meetmeet definitiondefinition ofof politicalpolitical
subdivisionsubdivision

Political SubdivisionsPolitical Subdivisions
 CountyCounty

 MunicipalityMunicipality

 Special DistrictSpecial District

 School DistrictSchool District

 Junio College DistrictJunio College District

 Housing Authority Housing Authority 

 Community center for MHMRCommunity center for MHMR

 Or “any other legally constituted political Or “any other legally constituted political 
subdivision of the state”subdivision of the state”

Tex. Labor Code 504.001Tex. Labor Code 504.001

ADAAAADAAA

ColuttaColutta vv.. SodexoSodexo:: fearfear ofof travelingtraveling overover
waterwater notnot aa disabilitydisability butbut maymay bebe protectedprotected
becausebecause employeremployer “regarded”“regarded” herher asas
impairedimpaired whichwhich preventedprevented herher fromfromimpairedimpaired whichwhich preventedprevented herher fromfrom
workingworking offshoreoffshore
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ADAAAADAAA

GarnerGarner vv.. ChevronChevron (S(S..DD.. TexTex.. 20112011)):: CourtCourt
dismisseddismissed failurefailure toto accommodateaccommodate claimclaim
becausebecause PlaintiffPlaintiff diddid notnot requestrequest anan
accommodationaccommodation eveneven thoughthough employeremployeraccommodationaccommodation eveneven thoughthough employeremployer
knewknew aboutabout anxietyanxiety disorderdisorder

Court found fact issue with disability Court found fact issue with disability 
discrimination based on “regarded as” discrimination based on “regarded as” 
prongprong

ADAAAADAAA

 SECHLER V. Modular Space Corp. SECHLER V. Modular Space Corp. (S.D. (S.D. 
Tex. 2012): alcohol dependence Tex. 2012): alcohol dependence 
accommodation claim defeated because accommodation claim defeated because 
employer afforded Plaintiff time off heemployer afforded Plaintiff time off heemployer afforded Plaintiff time off he employer afforded Plaintiff time off he 
requestedrequested

Title VIITitle VII

 BazileBazile v. City of Houstonv. City of Houston (S.D. Tex. 2012): (S.D. Tex. 2012): 
Court approved proposed consent decree Court approved proposed consent decree 
in part because remedies tailored to in part because remedies tailored to 
address adverse impact show to exist foraddress adverse impact show to exist foraddress adverse impact show to exist for address adverse impact show to exist for 
Captain and Sr. Captain promotional Captain and Sr. Captain promotional 
exams under 143 and the CBAexams under 143 and the CBA

 Scoring and weighting components Scoring and weighting components 
required to be bargained between the required to be bargained between the 
Association and CityAssociation and City
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ADEA v. Texas Labor CodeADEA v. Texas Labor Code

 Moore v. Delta AirlinesMoore v. Delta Airlines (N.D. Tex. 2012): (N.D. Tex. 2012): 
under Texas Labor Code, no “but for” under Texas Labor Code, no “but for” 
causation standard as in federal claimscausation standard as in federal claims

 Result is a higher burden in federal courtResult is a higher burden in federal court Result is a higher burden in federal court Result is a higher burden in federal court 
than state courtthan state court

 Protected activityProtected activity----no “magic words” but no “magic words” but 
must alert employer that unlawful must alert employer that unlawful 
discrimination at issuediscrimination at issue

ADEAADEA

Hardin v. Hardin v. ChristusChristus Health Southeast Tex. St. Health Southeast Tex. St. 
ElizabethElizabeth (E.D. Tex. 2012): disability claim (E.D. Tex. 2012): disability claim 
rejected as did not meet prima facie caserejected as did not meet prima facie case

Hostile work environment claim dismissedHostile work environment claim dismissedHostile work environment claim dismissed Hostile work environment claim dismissed 
because no agebecause no age--based comments found to based comments found to 
be objectionablebe objectionable

ADEA/ADA and cat’s pawADEA/ADA and cat’s paw

 EEOC v. EEOC v. DynMcDermittDynMcDermitt (E.D. Tex. 2012): (E.D. Tex. 2012): 
Court granted summary judgmentCourt granted summary judgment on both on both 
ADEA and ADA claims in spite of ADEA and ADA claims in spite of 
comments about Plaintiff’s age and wife’scomments about Plaintiff’s age and wife’scomments about Plaintiff s age and wife s comments about Plaintiff s age and wife s 
disabilitydisability

 DecisionDecision--maker not cat’s paw for maker not cat’s paw for 
supervisor who made discriminatory supervisor who made discriminatory 
remarks because supervisor did not have remarks because supervisor did not have 
the requisite influence, control or leveragethe requisite influence, control or leverage
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FMLAFMLA

 Garner v. Chevron Phillips Chemical Co.Garner v. Chevron Phillips Chemical Co.
(S.D. Tex. 2011): reduction on bonus pay (S.D. Tex. 2011): reduction on bonus pay 
from one year to the nextfrom one year to the next

 Court did not grant employer’s summaryCourt did not grant employer’s summary Court did not grant employer s summary Court did not grant employer s summary 
judgment because whether adverse action judgment because whether adverse action 
occurred was to be determined by jury for occurred was to be determined by jury for 
retaliation claim under retaliation claim under BurlingtonBurlington

FMLA and SelfFMLA and Self--CareCare

 Coleman v. Court of Appeals of MD Coleman v. Court of Appeals of MD 
(2012)(2012)——SCOTUS determined FMLA selfSCOTUS determined FMLA self--
care provisions did not abrogate states’ care provisions did not abrogate states’ 
Eleventh Amendment Immunity; thereforeEleventh Amendment Immunity; thereforeEleventh Amendment Immunity; therefore, Eleventh Amendment Immunity; therefore, 
“arms of the state” cannot be sued for “arms of the state” cannot be sued for 
money damages under selfmoney damages under self--care provisioncare provision

Section 1983: Qualified Section 1983: Qualified 
ImmunityImmunity

 Morgan v. Morgan v. BracewellBracewell (E.D. Tex. 2012)(E.D. Tex. 2012): : 
Court granted motion to dismiss asserting Court granted motion to dismiss asserting 
immunity for individual defendantsimmunity for individual defendants

 Negative comments without any racialNegative comments without any racial Negative comments without any racial Negative comments without any racial 
animus did not rise to the level of the animus did not rise to the level of the 
heightened pleading requirement to heightened pleading requirement to 
overcome individual defendants assertion overcome individual defendants assertion 
of qualified immunityof qualified immunity
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First AmendmentFirst Amendment

 Borough of Duryea, PA v. Borough of Duryea, PA v. GuarnieriGuarnieri (2011) (2011) 
SCOTUS resolved conflict in the circuits to SCOTUS resolved conflict in the circuits to 
establish same “public concern” establish same “public concern” 
framework for both Petition Clause claimsframework for both Petition Clause claimsframework for both Petition Clause claims framework for both Petition Clause claims 
as well as Speech Clause claims under as well as Speech Clause claims under 
the First Amendmentthe First Amendment

 Rejected “private concern” for Petition Rejected “private concern” for Petition 
Clause claimsClause claims

First AmendmentFirst Amendment

 Miles v. Miles v. BeckworthBeckworth (5(5thth Cir. 2011): Court Cir. 2011): Court 
rejected qualified immunity assertion for rejected qualified immunity assertion for 
individual, DPS Directorindividual, DPS Director

 Reviewed test for jurisdiction ofReviewed test for jurisdiction of Reviewed test for jurisdiction of Reviewed test for jurisdiction of 
interlocutory appeal: application of law interlocutory appeal: application of law 
(yes), determination of fact issue (no)(yes), determination of fact issue (no)

 While DPS not her employer, possessed While DPS not her employer, possessed 
the authority to affect her employmentthe authority to affect her employment

Release/Settlement Release/Settlement 
AgreementsAgreements

 Sims v. Housing Authority of City of El Sims v. Housing Authority of City of El 
Paso Paso (W.D. 2011): OWBPA requirements (W.D. 2011): OWBPA requirements 
strictly required to enforce releasestrictly required to enforce release

 Written to be understoodWritten to be understood Written to be understoodWritten to be understood

 Refers to rights or claims under ADEARefers to rights or claims under ADEA

 No waiver for future claimsNo waiver for future claims

 Consideration required (more than what Consideration required (more than what 
employee is already entitled)employee is already entitled)
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Release/Settlement Release/Settlement 
AgreementsAgreements

 Advised in writing to consult with an Advised in writing to consult with an 
attorneyattorney

 Given 21 days to consider the agreementGiven 21 days to consider the agreement

7 d ti i d7 d ti i d 7 day revocation period7 day revocation period

 In In SimsSims Plaintiff asserted that, if he didn’t Plaintiff asserted that, if he didn’t 
sign that day, he would not receive sign that day, he would not receive 
severance benefits (have a right to revoke severance benefits (have a right to revoke 
within 21 days, but cannot threaten)within 21 days, but cannot threaten)

Breach of Settlement SuitBreach of Settlement Suit

 City of Houston v. City of Houston v. RhuleRhule (Tex. App. (Tex. App. ––
Houston [1Houston [1stst Dist.] 2011): Court allowed Dist.] 2011): Court allowed 
recover of damages for past physical pain recover of damages for past physical pain 
as consequential damages for breach ofas consequential damages for breach ofas consequential damages for breach of as consequential damages for breach of 
settlement agreement settlement agreement 

 Denied PTJ: Workers compensation claim Denied PTJ: Workers compensation claim 
(waiver, therefore, breach of agreement (waiver, therefore, breach of agreement 
claim possesses a waiver also)claim possesses a waiver also)

 Rejected waiver existed only to extent of Rejected waiver existed only to extent of 
the Workers compensation damagesthe Workers compensation damages

 Rejected past physical pain damages Rejected past physical pain damages 
because not ordinarily allowed for a because not ordinarily allowed for a 
breach of contract claimbreach of contract claimbreach of contract claimbreach of contract claim

 Mental anguish met consequential test Mental anguish met consequential test 
because determined to be a probable because determined to be a probable 
result of the breach (foreseeable and result of the breach (foreseeable and 
directly traceable to wrongful act)directly traceable to wrongful act)
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QUESTIONSQUESTIONS


