
Regulating Condominium Projects 
TCAA Summer Conference 

June 20, 2019 

 

 

 

 

Summary 

Condominiums (or “condos” herein) are interesting land use vehicles that may be 

misunderstood by city planners, staff, and attorneys, leading to improper regulation. The purpose 

of this paper is to give government-side municipal attorneys, planners, and other city staff the 

background required to push back against arguments that condominiums, for some reason, deserve 

different regulatory treatment than other developments based simply on the fact that they are 

condominiums.  Condominiums are a form of real property ownership that are not exempt by state 

law from municipal or county regulation. Additionally, the municipal and county subdivision 

requirements of the Texas Local Government Code can apply to a condominium development 

depending on its physical layout. This paper will detail what condominiums actually are and how 

a city can regulate them.  
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Pop Quiz: Is this a Condo?? 

 

 

Question 1: Is this a condo? 

 
  Answer: Maybe, but you cannot tell by looking at the building. 

 

 

Question 2: Is this a condo? 

 
  Answer: Maybe, but you cannot tell by looking at the building. 

 

 

Question 3: Is this a condo? 

 
   Answer: Maybe, but you cannot tell by looking at the building. 

 

 How did you do? The answer in all three cases above, was “yes.” Those are all 

condominiums. Each of those buildings is a fundamentally different type of construction: High-

Rise Multi-Family construction vs. Single-Family Detached vs. Big-Box Retail. And each of the 

different structures can house different uses: commercial vs. residential vs. mixed-use. Yet all are 

“condominiums.” If it isn’t the structure or the land use that defines a condo, what is it?                    

A Condominium is a Form of Ownership 

The Texas Uniform Condominium Act (“TUCA”) defines “condominium” as, “… a form 

of real property with portions of the real property designated for separate ownership or occupancy, 

and the remainder of the real property designated for common ownership or occupancy solely by 



the owners of those portions.”1 “Condominium” only refers to ownership. “Condos” are not a type 

of building construction, nor are they a use of real property.   

Large, vertical, apartment-like developments often take advantage of the condominium 

form of ownership, because it allows for collective ownership, 

control and maintenance of shared portions of the development 

(known as “common elements”), while allowing for individual 

ownership of “units” within the condo project. This joint 

ownership provides the legal structure that allows the individual 

owners to collectively maintain pools, tennis courts, parks, parking structures, community spaces 

or other shared amenities, while still having their individually-owned, private spaces. 

While people may often picture a high-rise 

apartment building on a beach or in a city when they talk 

about condos, there is no requirement that condo 

developments be vertical construction of a single, 

shared building. The condominium form of ownership 

has been used for high-rise apartment buildings, 

industrial parks, retail commercial developments, 

several different types of residential developments including developments of detached, single-

family homes (so-called “site condominiums”), and likely many other types of real estate uses.  

Again, the take-away here is that a “condo” is a form of collective property ownership and not a 

specific type of building or a use of real property.  

How is a Condominium Created? 

Commonly, condominiums are created on a single legal lot of real estate. Whether it is a 

high-rise apartment development on a single urban block or a 150-acre single family detached 

residential neighborhood, condos often involve a single tract of land. The condominium is created 

by recording a document called a “condominium declaration” (“Condo Dec”) in the deed records 

of each county in which the condo is located. 2 The TUCA contains a list of items that must be in 

                                                           
1 Tex. Prop. Code §82.003 (2017). 
2 Tex. Prop. Code §82.051 (2017). 
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a condominium declaration,3 but at its core, a Condo Dec describes the condo development’s 

physical layout, the rules of joint ownership and creates the individual condo units. A copy of a 

recorded condominium declaration is attached to this paper as Appendix A for reference. Once a 

valid Condo Dec is recorded (and not terminated), the real property affected by the Condo Dec is 

a condominium. 

The Intersection of TUCA and Municipal Regulation 

The Texas Uniform Condominium Act makes clear that the creation of a condominium 

does not exempt the property or development from municipal regulation. The same section that 

details the creation of condominiums also states that, “this chapter does not affect or diminish the 

rights of municipalities and counties to approve plats of subdivisions and enforce building codes 

as may be authorized or required by law (emphasis added).”4 Additionally, the TUCA, “…does 

not invalidate or modify any provision of any zoning, subdivision, building code, or other real 

property use law, ordinance, or regulation (emphasis added).”5 These provisions of the TUCA are 

important because they show that within the chapter of the Property Code that governs all new 

condominium developments, the plain text allows for full municipal regulation of condominiums. 

Physically Identical Developments 

While condo projects receive no exemption from municipal regulation, municipalities 

cannot “…prohibit the condominium form of ownership or impose any requirement on a 

condominium that it would not impose on a physically identical development under a different 

form of ownership (emphasis added).”6 This brings us back to the Pop Quiz at the start of this 

paper. To follow TUCA, municipal authorities should not look at a proposed development and ask 

themselves, “Is this a condo?” They should look at a proposed development, regardless of 

ownership structure, and follow the same regulations for all developments that look physically 

identical. If a development looks like a vertical, multi-family high-rise, all developments like that 

should be subject to the same municipal rules. Likewise, if the development looks like a single-

                                                           
3 Tex. Prop. Code §82.055 (2017). 
4 Tex. Prop. Code §82.051(e) (2017). 
5 Tex. Prop. Code §82.006 (2017). 
6 Id. 



family residential development, they should be subject to the same rules regardless of the form of 

ownership. To do otherwise risks violating TUCA. 

What About Subdivision Plats and Condominiums? 

What the Condo Dec does not do is alter the size of the legal lot on which the condo regime 

is situated. Routinely, Condo Decs will contain a statement that ‘This Condominium IS NOT a 

Subdivision of Real Property.’7 The action of land “subdivision” is one of the triggers for 

municipal land use regulation in local codes and the trigger for state platting requirements in 

Chapters 2128 and 2329 of the Texas Local Government Code. And because the Condo Dec may 

not divide the legal lot into smaller legal lots on which the condo is situated, landowners argue that 

condominiums are not “subdivisions of land” and are, therefore, exempt from county and 

municipal subdivision and platting requirements. This view is incorrect. A condominium might be 

a subdivision of land triggering platting requirements.  

Whether a condo is a subdivision of land depends on what the landowner is doing with the 

property. For property located inside the limits of a city a subdivision plat is required when: 

[T]he owner of a tract of land … divides the tract into two or more parts to lay out 

… suburban, building, or other lots, or to lay out streets, alleys, squares, parks, or 

other parts of the tract intended to be dedicated to public use or for the use of 

purchasers or owners of lots fronting on or adjacent to the streets, alleys, squares, 

parks, or other parts [the owner] must have a plat of the subdivision prepared. A 

division of a tract under this subsection includes a division regardless of whether it 

is made by using a metes and bounds description in a deed of conveyance or in a 

contract for a deed, by using a contract of sale or other executory contract to convey, 

or by using any other method (Emphasis added).”10  

This platting requirement does not take ownership structure into account and only addresses the 

functional use of the property – Is a tract of land being divided into smaller parts for use by owners? 

If the answer is “yes,” this is a subdivision of land requiring platting. Not to put too fine a point 

                                                           
7 See Appendix A, Page 15. 
8 Tex. Loc. Gov’t. Code §212.004 (2017). 
9 Tex. Loc. Gov’t. Code §232.001 (2017). 
10 Tex. Loc. Gov’t. Code §212.004 (2017). 



on it, but Condo Decs “divide” “a tract of land” into “parts” to “lay out buildings” or “other parts” 

“intended” “for the use of purchasers or owners of lots” or “other parts.” The fact that a property 

is being owned as a condominium does not to exempt it from subdivision platting. Additionally, 

Chapter 232 of the Texas Local Government Code contains nearly identical requirements for 

platting a subdivision of property outside the limits of a municipality.11 

Ultimately, what matters is not the form of ownership of the property but what is physically 

being developed on the land. The Condo Dec should contain enough detail to inform city planners 

about what type of development is being contemplated – multifamily, single family detached, 

industrial park, etc. – and the City should then treat the condo development just like it would treat 

a physically identical development owned in a different manner. For example, a high-rise 

apartment development might not require a new subdivision plat, while a residential development 

of a single-family detached homes likely would.  

While there is no caselaw in Texas that definitively applies Chapters 212 or 232 of the 

Texas Local Government Code to a condominium, there is an Attorney General opinion that 

supports the position that condominiums can be subdivisions of land.12 A copy of the Opinion is 

attached hereto as Appendix B. In its opinion, the Attorney General addresses two questions from 

Hays County: 

1. Whether a condominium development pursuant to Chapter 82, Texas Property 

Code, is subject to the regulatory control of the county under the subdivision 

statutes contained in Chapter 232 of the Local Government Code; and 

2. Does Section 232.100, Texas Local Government, allow urban counties to require 

condominium or other multi-unit developments (a building, structure or 

combination of structures which have been designed to contain units in which more 

than two families may reside) to meet subdivision or infrastructure planning 

requirements?13 

These questions were asked by a county official in reference to a condominium development 

comprised of 17 single-family structures and some common elements. The county took the 

                                                           
11 Tex. Loc. Gov’t. Code §232.001 (2017). 
12 Tex. Att’y Gen. Op. No. GA-0223 (2004.) 
13 Id. at 3. 



position that because the development appeared to be “similar to typical single family 

residence[s]” that the development should be subject to Chapter 232’s subdivision platting 

requirement.14 The landowner disagreed, arguing, among other things, that because unit owners 

owned an interest in all the common elements, the property, in fact, could not logically be being 

subdivided.15 Ultimately, the Attorney General reviewed a number of cases that discussed the idea 

of subdivision in different contexts (none in the context of a condominium) and decided that county 

officials could determine that a, “…condominium development constitutes a subdivision that must 

be platted.”16 The Attorney General also dismissed the landowner arguments that condominiums 

are exclusively regulated by the TUCA, stating that, “… [Texas Property Code] Section 82.006 

precludes a county from discriminating against condominiums but expressly preserves a county’s 

authority to regulate them as subdivisions.”17 The second question the Attorney General Opinion 

applies only to counties, so it will not be addressed herein other than to say that the Attorney 

General found in favor of county regulation of condominiums.18 While this Attorney General 

Opinion is not binding precedent, it interprets the same laws discussed herein and comes to the 

same conclusion: That condominium developments are not exempt from county or municipal 

regulations. 

Other States Caselaw 

 Below is a brief and incomplete survey of a few cases from other states that have also 

adopted the Uniform Condominium Act. In the absence of Texas cases on point, looking to caselaw 

from states can be instructive. This is an extremely brief look at just a few cases. The point here is 

to give the reader an idea that if a unique set of facts comes up and there is no caselaw on point in 

Texas, looking at cases from the 14 other states that have adopted the Uniform Condominium Act 

can be instructive.19 

 

                                                           
14 Id. at 1. 
15 Id. at 5. 
16 Id. at 6. 
17 Id. at 7. 
18 Id. at 8-9. 
19 Alabama, Arizona, Kentucky, Maine, Minnesota, Missouri, Nebraska, New Mexico, Pennsylvania, Rhode Island, 
Texas, Virginia, Washington and West Virginia all adopted the Uniform Condominium Act. Note that individual states 
may have amended the law over time, so the exact wording can vary state-to-state. 



Alabama: 

Dyess v. Bay John Developers II, L.L.C., 13 So.3d 390 (Ala. Ct. Civ. App. 2007)  

This case involved the development of a condo project in a county in Alabama. The 

developer sued for a declaratory judgment asserting, in part, that condos are not subdivisions of 

land; and therefore, the county could not apply its subdivision regulations. The Court of Civil 

Appeals of Alabama disagreed, stating that, “subdivision regulations do not distinguish between 

various types of multifamily developments, such as apartments, duplexes, or condominiums.”20 

The Court was also interested in the official commentary to the Alabama Uniform Condominium 

Act which stated that, “[b]ecause it involves the division of land into two or more parcels, 

technically a condominium involves a subdivision of real estate.”21 Additionally, since the 

regulations sought to be imposed by the county on the development were being applied to all 

“physically identical development” making “…no distinction between condominiums and other 

multifamily developments, such as apartments, in their application” the regulations were valid and 

enforceable.22 This case is instructive because it not only holds that condominiums are not exempt 

from regulations simply because they are condominiums and but also holds that they can be 

subdivisions of land based on the physical characteristics of the development. 

Pennsylvania 
Frank N. Shaffer Family Limited Partnership v. Zoning Hearing Board of Chanceford Township.  

964 A.2d 23, 28-29. (Commonwealth Ct. Penn. 2009). 
 This is another argument over whether a condominium constituted a subdivision of land, 

but in this case, the development in question was a “condominium conversion” of a planned 

community. In the condominium conversion, ownership interest was changed slightly among the 

three unit owners, and there was a change in lot lines and a conveyance of a unit to a different 

owner. This case is useful, because it shows that simply conversion to a planned community form 

of ownership does not trigger subdivision regulations if nothing material is changing in terms of 

lot or unit configuration or construction.23 This reinforces the idea that the dispositive 

                                                           
20 Dyess v. Bay John Developers II, L.L.C., 13 So.3d 390, 397 (Ala. Ct. Civ. App. 2007). 
21 Id. 
22 Id. at 396. 
23 Frank N. Shaffer Family Limited Partnership v. Zoning Hearing Board of Chanceford Township. 964 A.2d 23, 
28-29. (Commonwealth Ct. Penn. 2009). 



characteristics for regulation of condominiums is not the fact that the property is a condominium, 

it is what the development physically looks like and is there a substantive change that would trigger 

regulation. 

Rhode Island 

McConnel v. Wilson, 1987 WL 882326 (R.I. Sup. Ct. 1987) 

This case was a mandamus action that arose when a Town Clerk refused to record 

condominium declaration and condo plat before the developer had gone through local review.24 

The developer was converting the ownership structure of a retail store into a condominium without 

making any other significant changes.25 The Clerk believed that the Plaintiff’s condo conversion 

triggered subdivision regulations and refused to record the declaration.26 The Rhode Island 

condominium act language is very similar to the TUCA language regarding equal treatment for 

physically identical developments: 

A zoning, subdivision, building code, or other real estate use law, ordinance, or 

regulation may not prohibit the condominium form of ownership or impose any 

requirement upon a condominium which it would not impose upon a physically 

identical development under a different form of ownership, or otherwise regulate 

the creation, governance or existence of the condominium form of ownership. 

Otherwise, no provision of this chapter invalidates or modifies any provision of any 

zoning, subdivision, building code, or other real estate use law, ordinance, or 

regulation.27 

The court held that because no change was made to the development other than the form of 

ownership, that to make a condominium conversion go through zoning or subdivision processes, 

when a physically identical development owned in another way would not have to would violate 

the Rhode Island Condominium Act.28   Additionally, this case is of interest, because the court 

                                                           
24 McConnel v. Wilson, 1987 WL 882326, 1 (R.I. Sup. Ct. 1987) 
25 Id. 
26 Id. 
27 Id. 
28 Id. at 2. 



makes the point that a condominium is a form of ownership and not a use designation for 

property.29  

 

Michigan: 

Stanley Building Co. v. City of St. Clair Shores, Not Reported in N.W.2d (2004) 

Developer owned two single-family lakefront lots and recorded master deed to condo the 

lots and create seven single-family condo units and a private road.  The City treated them like a 

residential subdivision and denied the permits. Developer sued citing a lack of city authority to 

regulate the project. The Michigan Condominium Act is like the Texas law in terms of non-

discrimination based on ownership: 

A condominium project shall comply with applicable local law, ordinances, and 

regulations. Except as provided in subsection (2), a proposed or existing 

condominium project shall not be prohibited nor treated differently by any law, 

regulation, or ordinance of any local unit of government, which would apply to that 

project or development under a different form of ownership.30 

Because the detached condominium units resemble homes (physically identical), the trial court 

concluded that the proposed development was not unlike a traditionally platted subdivision, and 

the appellate court affirmed.31 

Solutions Available under Texas Law 

 Given the legal framework summarized above for condos in Texas, cities and counties must 

treat condos the same as physically identical projects and tackle the question of subdivision and 

equality of regulations. Chapter 212 provides two solutions discussed briefly below that may or 

may not be a solution for a city grappling with how to regulate condominium projects the same as 

physically identical projects. 

 

                                                           
29 Id. 
30 Stanley Building Co. v. City of St. Clair Shores, 2004 WL 1676575, 2 (2004) 
31 Id. at 1 



Require Subdivision Plat  

As previously discussed, the creation of certain condominium units can result in a 

subdivision of land subject to Subchapter A of Chapter 212 and local subdivision regulations.32  

While this solution appears on its face to be the most straightforward approach to regulation of 

condominiums, it presents legal and practical problems.  

First, as shown in Appendix A, many condominium declarations contain language 

proclaiming on its face that it is not a subdivision of land.   Despite the law indicating that may not 

always be the case, every developer will contest a City or County’s position that a condominium 

project is a subdivision of land and will most likely bring in their condominium expert attorneys 

to argue their case.  While some cities or counties may have their own legal counsel to provide the 

legal argument as to why that particular condominium project is a subdivision of land, many 

smaller cities may not have that luxury.   

Second, development whether condominium form of ownership or lot ownership typically 

begins with zoning and subdivision.  Its only after a developer has approved zoning and an 

approved plat, if one is required at all, that a Condo Dec is drafted and filed.  A city has no authority 

to regulate the Condo Dec or review the documents prior to filing.  It is only after the declaration 

has been filed and the developer comes to the city for the next required approval that the city can 

require a replat to capture the subdivision of land created by the condominium units. This timing 

issue is solvable but may cause an additional level of confusion. 

Adopt Development Plat  

In addition to the automatic requirement for a subdivision plat in Chapter 212, a city may 

choose by ordinance to be covered by Subchapter B of Chapter 212 and require development 

plats.33 In order to do so, a city must hold a public hearing and determine plans, rules or ordinances 

that will govern development plats insides its city limits and its extraterritorial jurisdiction.34 Once 

adopted, Subchapter B applies to “any person who proposes the development of a tract of land.”35 

                                                           
32 See supra, pages 4-7 
33 Tex. Loc. Gov’t. Code §214.041 (2017). 
34 Id. at §214.044. 
35 Id. at §214.045(a). 



For purposes of Subchapter B, development means “the new construction of the enlargement of 

any exterior dimension of any building, structure, or improvement.”36 A development plat must 

be prepared by a registered professional land surveyor and show (1) each existing or proposed 

building, structure or improvement or proposed change to the external configuration of an existing 

building; (2) easements and rights-of-way; and (3) the dimensions of each street, sidewalk, alley, 

square, park or other property intended for use by the public or for use by the owners of lots of 

fronting the street, alley, sidewalk, or right-of-way.37 A development plat is processed in the same 

manner as a subdivision plat, and no building permit can be issued without approval of a 

development plat.38  

If adopted, the requirement for a development plat would potentially solve the regulatory 

challenge presented by condominium developments. Because “development” includes the 

construction of any building and is not dependent on the determination of whether a subdivision 

of land has occurred, almost all condominium regimes would be required to obtain a development 

plat.39 One potential challenge is resistance to the adoption of Subchapter B.  In cities where 

property owners and developers have become accustomed to the advantages of developing 

property exempt from subdivision requirement under Subchapter A, there may be strong resistance 

to development plats during the adoption process.   

Conclusions 

Hopefully you did not learn anything new from this paper. “Condominium” describes the 

ownership form of real estate – not a type of development, use or building type. The TUCA does 

not restrict municipal regulation, and there are other tools such as development plats which can 

also help ensure Texas cities and their residents are getting the quality developments they deserve. 

  

                                                           
36 Id. at §214.043. 
37 Id. at §214.045(b). 
38 Id. at §214.044. 
39 One exception to this statement could be the conversion of existing property to condominium regime.  If the 
conversion did not change the exterior dimensions of any building, it would not trigger a development plat 
requirement. 
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ATTORNEY GENERALOFTEXAS 
GREG ABBOTT 

July 30,2004 

The Honorable Michael S. Wenk 
Hays County Criminal District Attorney 
Hays County Justice Center 
110 East Martin Luther King 
San Marcos, Texas 78666 

Opinion No. GA-0223 

Re: Whether a condominium development is a 
subdivision subject to county regulation under Local 
Government Code chapter 232 (RQ-0177-GA) 

Dear Mr. Wenk: 

You.ask whether a condominium development is a subdivision subject to county regulation 
under Local Government Code chapter 232.’ 

I. Backmound 

Your questions involve the relationship between chapter 232 of the Local Government Code 
and chapter 82 of the Property Code, the Uniform Condominium Act. Chapter 232, subchapter A 
generally requires the owner of a tract of land located outside the limits of a municipality to have a 
plat of the subdivision prepared if the owner divides the tract into two or more parts to lay out, 
among other things, a subdivision of the tract. See TEX. Lot. GOV’T CODE ANN. 3 232.001(a)(l) 
(Vernon Supp. 2004). The commissioners court is authorized to approve or disapprove a plat based 
on whether it meets statutory requirements. See id. 5 232.002. In addition, you indicate that Hays 
County falls within subchapter E of chapter 232, see id. 0 232.100 (applicability), which governs 
subdivisions in urban and adjacent counties and generally authorizes the commissioners court in such 
a county to “adopt rules governing plats and subdivisions of land within the unincorporated area of 
the county to promote the health, safety, morals, or general welfare of the county and the safe, 
orderly, and healthful development of the unincorporated area of the county,” id. 0 232.101 (a); see 
also Request Letter, supra note 1, at 1 (noting that Hays County is an “urban county”). 

Chapter 82 of the Property Code provides for ownership of land separately and commonly 
by condominium owners. Under chapter 82, a “condominium” means 

a form of real property with portions of the real property designated 
for separate ownership or occupancy, and the remainder of the real 

‘Letter from Honorable Michael S. Wenk, Hays County Criminal District Attorney, to Honorable Greg Abbott, 
Texas Attorney General (Jan. 28,2004) (on file with the Opinion Committee; also available at http:l/www.oag.state 
.tx.us) [hereinafter Request Letter]. 
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property designated for common ownership or occupancy solely by 
the owners of those portions. Real property is a condominium only 
if one or more of the common elements are directly owned in 
undivided interests by the unit owners. Real property is not a 
condominium if all of the common elements are owned by a legal 
entity separate from the unit owners, such as a corporation, even if the 
separate legal entity is owned by the unit owners. 

TEX. PROP. CODE ANN. 9 82.003(a)(S) (V emon 1995). A condominium is created .“by recording a 
declaration executed in the same manner as a deed by all persons who have an interest in the real 
property . . . . The declaration shall be recorded in each county in which any portion of the 
condominium is located.” Id. 5 82.05 l(a); see aZso id. 5 82.003(a)(ll) (“‘Declaration’ means a 
recorded instrument, however denominated, that creates a condominium, and any recorded 
amendment to that instrument.“). Chapter 82 also requires the filing of condominium plats and 
plans. See id. $ 82.059(a) (“Plats and plans are a part of the declaration and may be recorded as a 
part of the declaration or separately.“); see also id. $ 82.003(a)(18) (“‘Plan’ means a dimensional 
drawing that is recordable in the real property records or the condominium plat records and that 
horizontally and vertically identifies or describes units and common elements that are contained in 
buildings.“), (a)( 19) (defining “plat”). 

You explain that Hays County regulates the subdivision of land in all unincorporated areas 
of Hays County pursuant to chapter 232. See Request Letter, supra note 1, at 1. The Hays County 
Environmental Health Department administers these regulations and seeks the commissioner court’s 
approval of subdivision plats. See id. A developer in Hays County is proposing to develop a 1Zacre 
parcel of land as a condominium governed by chapter 82 of the Property Code. See id. A brief 
submitted on behalf of the Hays County Commissioners Court describes the development as follows: 
“The proposed development comprises 17 condominium units . . . . None of the . . . units share any 
walls, foundations, roofs or structural elements and each . . . unit exclusively occupies the land on 
which it is located, similar to a typical single family residence.“2 It further states that each unit will 
be situated on a. 13 acre parcel “that will be designated on the condominium declaration as a ‘limited 
common element’ reserved for the exclusive use and enjoyment of the owner of the condominium 
unit.” Id.; see also TEX. PROP. CODE ANN. $ 82.003(a)(17) (Vernon 1995) (defining “limited 
common element” to mean “a portion of the common elements allocated by the declaration or by 
operation of Section 82.052 for the exclusive use of one or more but less than all of the units”). 

Hays County has obtained a legal opinion concluding that the condominium development 
is a subdivision subject to regulation under chapter 232. See Request Letter, supra note 1, at 2; see 
also id. Exhibit B (brief from David B. Brooks (Dec. 1,2003)). The developer, on the other hand, 
takes the position that “the development does not qualify as a ‘subdivision’ and is therefore exempt 
from development regulations.” Id.; see also id. Exhibit C (brief from James M. Butler (Jan. 26, 
2004)) [hereinafter Butler Brief). The Hays County Commissioners Court has asked you to seek an 

‘Brief from Phillip H. Schmandt, McGinnis, Lochridge & Kilgore, L.L.P., to Honorable Greg Abbott, Texas 
Attorney General, at 2 (Apr. 27,2004) (on file with the Opinion Committee). 
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opinion fi-om this office clarifying whether chapter 232 applies to condominium developments. You 
ask us to address two issues: 

1) Whether a condominium development pursuant to Chapter 82, 
Texas Property Code, is subject to the regulatory control of the 
county under the subdivision statutes contained in Chapter 232 
of the Local Government Code? 

2) Does Section 232.100, Texas Local Government, allow urban 
counties to require condominium or other multi-unit 
developments (a building, structure or combination of structures 
which have been designed to contain units in which more than 
two families may reside) to meet subdivision or infrastructure 
planning requirements? 

Request Letter, supra note 1, at 2. 

II. Analvsis 

A. Local Government Code Chapter 232, Subchapter A and Property Code 
Chapter 82 

To answer your first question, we must determine whether a condominium 
development such as the one described above may be a “subdivision” within the meaning of Local 
Government Code, chapter 232, subchapter A. If we conclude that it may be, we then consider 
whether Property Code chapter 82 exempts a condominium from county regulation. 

Section 232.001 of the Local Government Code establishes when a landowner must tile a 
plat: 

(a) The owner of a tract of land located outside the limits of 
a municipality must have a plat of the subdivision prepared if the 
owner divides-the tract into two or more parts to lay out: 

(1) a subdivision of the tract, including an 
addition; 

(2) lots; or 

(3) streets, alleys, squares, parks, or other parts 
of the tract intended to be dedicated to public use or 
for the use of purchasers or owners of lots fronting on 
or adjacent to the streets, alleys, squares, parks, or 
other parts. 
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(a-l) A division of a tract under Subsection (a) includes a 
division regardless of whether it is made by using a metes and bounds 
description in a deed of conveyance or in a contract for a deed, by 
using a contract of sale or other executory contract to convey, or by 
using any other method. 

TEX. Lot. GOV’T CODE ANN. 5 232.001 (Vernon Supp. 2004). In addition, section 232.0015 
authorizes a county to define when plats are not required: “To determine whether specific divisions 
of land are required to be platted, a county may define and classify the divisions. A county need not 
require platting for every division of land otherwise within the scope of this subchapter.” Id. 
232.0015(a), See generaZZy Tex. Att’y Gen. Op. No. JC-0260 (2000) (concluding that section 
232.0015(a) authorizes a county to “define and classify divisions” to except from the platting 
requirement particular subdivisions that would otherwise be subject to the requirement, even though 
the exception is not one listed in section 232.0015(b)-(k)). Section 232.0015(b)-(k) excepts various 
subdivisions from the platting requirement, but neither the county nor the developer suggests that 
any one of those exceptions is relevant here. See TEX. LOC. GOV’T CODE ANN. $232.0015(b)-(k) 
(Vernon Supp. 2004). 

Courts have broadly construed the term “subdivision” in section 232.001 and similar land 
regulation statutes. h-r 1985, a court considered whether the statutory predecessors to section 
232.001, former Revised Civil Statutes articles 6626a and 6702-1, required a landowner who 
intended to lease spaces on his land for mobile homes to file a plat. See Cowboy Country Estates 
v. Ellis County, 692 S.W.2d 882 (Tex. App.-Waco 1985, no writ). The landowner argued that the 
land in question did not constitute a “subdivision” within the statutes because the landowner “ha[d] 
no intention of selling lots, but only to lease spaces for mobile homes; that since the land [was] not .I 
being divided for purpose of sale, that it [was] not a ‘subdivision’ under these statutes.” Id. at 886. 
The court disagreed: 

[T]he statutes concerned do not make any requirement that the lots be 
for fee simple purchases in order for a tract of land to be constituted 
as a subdivision. The manifest overall purpose of the statutes 
concerned is to give counties the power to control subdivisions to 
protect its citizens in matters ofpublic health and sanitation, drainage, 
and maintenance of public roads. These public problems and 
concerns are just as great in the case of mobile home parks where the 
spaces are leased as in the case where lots are subdivided for purpose 
of sale. 

Id. at 886-87. Cases construing the term “subdivision” in statutes providing for municipal land use 
regulation also construe the term broadly. See City of Lucas v. N. Tex. Mm. Water Dist., 724 
S.W.2d 8 11,823 (Tex. App.-Dallas 1987, writ ref’d n.r.e.) (the term “subdivision” as used in former 
article 970a, section 4 “may be simply a division of a tract of land into smaller parts”); Ciq of 
Weslaco v. Calpenter, 694 S.W.2d 601,603 (Tex. App.-Corpus Christi 1985, writ ref d n.r.e.) (the 
term “subdivision” as used in former article 970a, section 4 “may refer simply to the act of partition 
itself’). As one court stressed, “a subdivision of land, whether it refers to merely partitioning 
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property or instead refers to sales of residential sites involving separate owners, suggests 
development.” City of Weslaco, 694 S.W.2d at 603. 

By contrast, in EZgin Bank of Texas v. Travis County, 906 S.W.2d 120, 124 (Tex. 
App.-Austin 1995, writ denied), the court construed the section 232.001 platting requirement 
narrowly, holding that it did not apply to an owner who subdivides but who does not lay out streets, 
alleys, squares, parks, or other parts of the tract intended to be dedicated to public use or for the use 
of purchasers or owners of lots fronting on or adjacent to the streets, alleys, squares, parks, or other 
parts. The court relied in part on an opinion of this office, Attorney General Opinion JM-1100 
(1989). See id. at 121. In 1999, the legislature amended section 232.001 and other subchapter A 
provisions to clarify the platting requirement’s breadth and commissioners courts’ authority to 
regulate subdivisions. See Act of May 5, 1999,76th Leg., R.S., ch. 129, $9 l-2, 1999 Tex. Gen. 
Laws 574, 575-76. Bill analyses for the 1999 legislation indicate that the legislature expressly 
intended to close the loophole in county subdivision authority created by the EZgin Bank construction 
of section 232.001 .3 

A brief for the developer asserts that “by its very definition, a condominium unit cannot exist 
on a subdivided tract of land,” because owners of condominium units “retain an interest in the 
undivided common elements, that is, they own an undivided interest in land; not divided separate 
interests in land.” Butler Brief, supra p. 2, at 3. We disagree that a condominium unit cannot exist 
on tract of land that is “subdivided” within the meaning of section 232.001 of the Local Government 
Code. 

First, under the case law, how land is to be owned is not dispositive of whether a division of 
land constitutes a subdivision under section 232.001. In Cowboy Country Estates, 692 S.W.2d 882, 
the only case to address the meaning of the word “subdivision” in section 232.001 or its 
predecessors, the court concluded that the landowner planned to subdivide the land even though he 
would continue to own it in fee simple. See id. at 886 (“[T]he statutes concerned do not make any 
requirement that the lots be for fee simple purchases in order for a tract of land to be constituted as 
[a] subdivision.“); see also City of WesZaco, 694 S.W.2d at 603 (rejecting landowner’s contention 
that “the term ‘subdivision’ must be construed as requiring the land to be split into at least two 
different lots which are owned by different people”). Thus, land may be subdivided for purposes of 
section 232.001 even though the land is owned by a single owner or commonly owned by multiple 
owners. 

Second, in Cowboy Country Estates, the landowner divided the land by leasing separate 
parcels as spaces for mobile homes. As the term is defined in the Property Code, a “condominium” 
also involves dividing property into separate parcels, see TEX. PROP. CODE ANN. $ 82.003(a)(S) 
(Vernon 1995) (“‘Condominium” means a form of real property with portions of the realproperty 

‘See SENATE COMM. ON INTERGOVERNMENTALRELATIONS, BILL ANALYSIS, Tex. S.B. 710,76th Leg., R.S. 
(1999) (As Filed dated Mar. 22,1999); SENATECOMM. ONINTERG~VEIWMENTALREJK~IONS, BILLANALYSIS, Tex. S.B. 
710,76th Leg., R.S. (1999) (Comm. Rpt. datedMar. 25, 1999); HOUSECOMM. ONLAND&RES.MGMT.,BILLANALYSIS, 
Tex. S.B. 710, 76th Leg., R.S. (1999) (Engrossed Version dated Apr. 22, 1999); SENATE COMM. ON 
INTERGOVERNMENTALRELATIONS, BILL ANALYSIS, Tex. S.B. 710,76th Leg., R.S. (1999) (Enrolled Version dated July 

6, 1999). 
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designatedfor separate ownership or occupancy, and the remainder of the real property designated 
for common ownership or occupancy solely by the owners of those portions . . . .“) (emphasis 
added), including condominium “units,” which are “physical portion[s] of the condominium 
designated for separate ownership or occupancy, the boundaries of which are described by the 
declaration,” id. 9 82.003(a)(23). Moreover, in the case of the proposed condominium development 
at issue here, units will be located on .13 acre parcels of land designated as “limited common 
elements,” which are “portion[s] of the common elements allocated by the declaration or by 
operation of Section 82.052 for the exclusive use of one or more but less than all of the units.” Id. 
0 82.003(a)( 17). The developer’s brief asserts that the designation of a unit for separate ownership 
is not the subdivision of land because “the underlying physical land will not and cannot be 
subdivided,” Butler Brief, supra p. 2, at 4, but, again, land need not be separately owned in order to 
be subdivided under section 232.001. See Cowboy Country Estates, 692 S.W.2d 882. The seventeen 
.13 acre parcels, each reserved for the unit owner’s exclusive use, are as much a division of land as 
the mobile home spaces at issue in Cowboy County Estates. See id. at 885; see also City of 
Weslaco, 694 S.W.2d at 602 (concluding that plan to develop a 8.17 acre park by renting spaces for 
mobile homes and recreational vehicles constituted a subdivision of land). Accordingly, we 
conclude that section 232.001 authorizes a commissioners court to determine that such a 
condominium development constitutes a subdivision that must be platted.4 

Having concluded that subchapter A authorizes a commissioners court to determine that a 
condominium development is a subdivision for which the landowner must prepare and file a plat, 
we consider whether chapter 82 of the Property Code, the Uniform Condominium Act, forecloses 
county regulation of condominium developments. 

The developer’s brief asserts that chapter 82 exclusively regulates condominiums and excepts 
condominiums from regulation under chapter 232 of the Local Government Code. See Butler Brief, 
supra p. 2, at 4. However, no provision in chapter 82 expressly states that a condominium is exempt 
from chapter 232 and several provisions indicate that the legislature did not intend to except a 
condominium from regulation as a subdivision under chapter 232. First, section 82.006 indicates 
that chapter 82 precludes a county or city from prohibiting or discriminating against condominium 
ownership. See TEX. PROP. CODE ANN. $ 82.006 (Vernon 1995) (“A zoning, subdivision, building 
code, or other real property use law, ordinance, or regulation may not prohibit the condominium 
form of ownership or impose any requirement on a condominium that it would not impose on a 
physically identical development under a different form of ownership.“). But the same provision 
expressly indicates that chapter 82 does not otherwise invalidate or modify subdivision laws or 
regulations: “Otherwise, this chapter does not invalidate or modify any provision of any zoning 
subdivision, building code, or other real property use law, ordinance, or regulation.” Id. (emphasis 

‘Section 232.02 I(1 l), cited as authority in a brief submitted to the county on behalf of the developer, is in Local 
Government Code chapter 232, subchapter B, which does not apply to the county. See Butler Brief, supra p. 2, at 2; see 
also TEX. LOC. GOV’TCODEANN. 5 232.022 (Vernon Supp. 2004) (applicability of subchapter B to county located near 
international border). We note, however, that this offke has also broadly construed the meaning of the terms 
“subdivision” and “subdivide” in subchapter B. See Tex. Att’y Gen. Op. No. DM-485 (1998) (concluding that a 
residential lease used by a school district that conveyed to a teacher the right to occupy a manufactured home on a 
distinct tract of land divided the surface area of land). 
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added). Section 82.006 precludes a county from discriminating against condominiums but expressly 
preserves a county’s authority to regulate them as subdivisions. 

Second, chapter 82 defines the term “plat” to exclude Local Government Code chapter 232 
subdivision plats: 

“Plat” means a survey recordable in the real property records 
or the condominium plat records and containing the information 
required by Section 82.059. As used in this chapter, ‘plat ” does not 
have the same meaning as ‘>Zat” in Chapter 212 or 232, Local 
Government Code, or other statutes dealing with municipaz or county 
regulation ofproperty development. 

Id. 5 82.003(a)( 19) (emphasis added); see also id. 0 82.05 1 (d) (“The book for the condominium plat 
records shall be the same size and type as the book for recording subdivision plats.“). Thus, a 
condominium plat is legally distinct from a subdivision plat. Section 82.05 1 (d) requires a county 
clerk to record condominium plats or plans in the real property records “without prior approval from 
any other authority.” Id. 9 82.05 1 (d). Importantly, however, section 82.05 1 (e) expressly provides 
that chapter 82 “does not affect or diminish the rights of municipalities and counties to approveplats 
ofsubdivisions and enforce building codes as may be authorized or required by law.” Id. 5 82.05 1 (e) 
(emphasis added). Section 82.051(e) expressly preserves cities’ and counties’ rights to apply 
building codes and subdivision requirements to condominiums. Thus, while a commissioners court 
lacks the authority to approve a condominium plat, chapter 82 does not affect county authority to 
require or approve a subdivision plat for a condominium for which a subdivision plat is required 
under chapter 232 of the Local Government Code. 

For these reasons, we conclude that chapter 82 does not prohibit a county from requiring a 
condominium development to file a plat under chapter 232, subchapter A. 

B. Local Government Code Chapter 232, Subchapter E 

You also ask us to address whether section 232.100 of the Local Government Code 
“allow[s] urban counties to require condominium or other multi-unit developments . . . to meet 
subdivision or infrastructure planning requirements.” Request Letter, supra note 1, at 2. 

Section 232.100 makes subchapter E applicable to certain urban counties and counties 
adjacent to them. See TEX. Lot. GOV’T CODE ANN. 9 232.100 (Vernon Supp. 2004).5 Section 
232.101 (a) provides subchapter E counties with broad authority to regulate subdivisions: 

‘Section 232.100 provides that subchapter E applies only to the subdivision in a county that “(A) has a 
population of 150,000 or more and is adjacent to an international border; (B) has a population of 700,000 or more; (C) 
is adjacent to a county with a population of 700,000 or more and is within the same metropolitan statistical area as that 
adjacent county, as designated by the United States Office of Management and Budget; or (D) is adjacent to a county 
with a population of 700,000 or more, is not within the same metropolitan statistical area as that adjacent county, and 
has a population that has increased after the 1990 decennial census, from one decennial census to the next, by more than 
40 percent.” TEX. Lot. GOV’T CODE ANN. 5 232.100(2) (Vernon Supp. 2004). 
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(a) By an order adopted and entered in the minutes of the 
commissioners court and after a notice is published in a newspaper of 
general circulation in the county, the commissioners court may adopt 
‘rules governing plats and subdivisions of land within the 
unincorporated area of the county to promote the health, safety, 
morals, or general welfare of the county and the safe, orderly, and 
healthful development of the unincorporated area of the county. 

Id. 5 232.1Ol(a).(j The legislature enacted subchapter E in 2001 to give affected counties greater 
authority to regulate subdivision infrastructure. As a bill analysis explains, 

Current law allows cities to make certain requirements in the 
development of infrastructure for subdivisions. No such provision 
exists for counties. S.B. 873 grants counties the authority to: adopt 
subdivision regulations, including lot size and setback limitations; 
enforce a major thoroughfare plan and establish right of way; require 
possession of aplat compliance certificate before utility hookups; and 
enact other regulations relevant to responsible development.7 

In addition to the broad regulatory authority granted in section 232.101, sections 232.102 through 
232.106 authorize counties to adopt various requirements. See, e.g., id. $9 232.102 (major 
thoroughfare right-of-ways), .103 (lot frontages), .104 (set-backs). 

You ask whether this regulatory authority applies to condominium developments or other 
multi-unit developments. The authority granted to a county to regulate subdivisions in section 
232.101 (a) applies to a subdivision of land subject to county regulation under subchapter A and is 
subject to the same exemptions provided in subchapter A in section 232.00 15. See id. $9 232.100( 1) 
(“This subchapter applies only to the subdivision of the land that is [] subject to county regulations 
under Subchapter A or B.“), 232.101 (c) (“The authority granted under Subsection (a) is subject to 
the exemptions to plat requirements provided for in Section 232.0015.“). Furthermore, section 
232.107 expressly states that the authority granted to a county by subchapter E is “cumulative of and 
in addition to the authorities granted under this chapter and all other laws to counties to regulate the 
subdivision of land.” Id. § 232.107. These provisions indicate that the legislature expressly intends 
subchapter E to add to a county’s authority to regulate subdivisions subject to platting under 

%ee also id. 0 232.101(b) (“Unless otherwise authorized by state law, a commissioners court shall not regulate 
under this section: (1) the use of any building or property for business, industrial, residential, or other purposes; (2) the 
bulk, height, or number of buildings constructed on a particular tract of land; (3) the size of a building that can be 
constructed on a particular tract of land, including without limitation and restriction on the ratio of building floor space 
to the land square footage; or (4) the number of residential units that can be built per acre of land.“). 

‘SENATECOMM. ON INTERGOVERNMENTALRELATIONS, BILL ANALYSIS, Tex. S.B. 873,77th Leg., R.S. (2001) 
(Enrolled Version dated June 5,200l); see also SENATE COMM. ON INTERGOVERNMENTALRELATIONS, BILLANALYSIS, 
Tex. S.B. 873, 77th Leg., R.S. (2001) (As Filed dated Mar. 15, 2001); SENATE COMM. ON INTERGOVERNMENTAL 
RELATIONS, BIUANALYSIS, Tex. S.B. 873,77th Leg., RS. (2001) (Comm. Rpt. dated Mar. 28,200l); HOUSECOMM. 
ON LAND & RES. MGMT., BILL ANALYSIS, Tex. S.B. 873, 77th Leg., R.S. (2001) (Comm. Rpt. dated Apr. 30,200l). 
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subchapter A. Thus, we conclude that the term “subdivision” has the same meaning in both 
subchapters and that subchapter E authorizes a county to further regulate a subdivision regulated 
under subchapter A. 

In answer to your specific question, section 232.100 of the Local Government Code and the 
other provisions of subchapter E “allow urban counties to require condominium or other multi-unit 
developments” that are subject to subchapter A “to meet subdivision or infrastructure planning 
requirements.” Request Letter, supru note 1, at 2. 
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SUMMARY 

Local Government Code chapter 232, subchapter A authorizes 
a county to determine that a condominium development is a 
subdivision of land for which the landowner must prepare and file a 
plat. Subchapter E of chapter 232 authorizes an urban county to 
regulate a condominium development that constitutes a subdivision 
under subchapter A. 

Very truly yours, 

%kEG ABBOTT 
Attorney General of Texas 

BARRY R. MCBEE 
First Assistant Attorney General 

DON R. WILLETT 
Deputy Attorney General for Legal Counsel 

NANCY S. FULLER 
Chair, Opinion Committee 

Mary R. Crouter 
Assistant Attorney General, Opinion Committee 
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