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Dear Mr. Handyman:

What tooels do you KEEPIIN YoUr

purchasir

lanizr in) =elsip




/Dear Ima: The following tools are always in my toolbox:

sllocallGovernment:CoderEli. 252 - Purchasing and
ContractingfAuthonty,eiiMunicipalities?

sllocallGovernmentieodere i 2vdisPurchasing and
Conirzietiric) Avtnorisy of Vuniciozljtiss Ceuigiiis
andiCeriaimOIeEREeCANEOVEMMENtS

JGovarnmant Cods Cn 2258 “Pualic Wers
Periormznes 2l Hsayment Sonds

JGovarnmant Coca Ch, 2254 “Brofassionzl SEpviess
Procuraant Aci’

JGovarnsant Cocla Chi,
Dzalivery Procecuras for

2289 “Contirzictirie) i
Construction Projeais

AWy City Chizirisr




‘ TCAA Texas ciTY ATTORNEYS ASSOCIATION

Mr. Handyman:

Why do | need my city charter In
my purchasing tool box?

Cowboy In Arlington




Dear Cowboy: | used to forget to look at my city charter. But Tex.
Loc. Govt. Code 8252.002 states:

ANy provision inithe charter of:a home-rule
municipality’ that relates to the notice of
contracts, advertsement of: the notice,
requirements for: the taking of: sealed bids
paseds on  specifications:  for  public
IMProVements O pUrchases, the manner: of
puBlIcl S opening BIdss or reading them
aloudy o thesmanners ol letting contracts
andstnatissinsconilict it this: chapter
CONUEOISTOVER SIS chapter: unless  the
governmnaaadiaitaesmuncipality elects to
Na/etiiS ChapleRSUpErSedetine charter.
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MraHandyman:

DOTIFNaVe tostakernIdSTONTeVErytnNINg R EOTASOMme
puUrchasesythebidiprocesstwouldicostmaorestnan
thepurchase!

EIVISSIMTMeEmpnIs
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Dear Elvis: %‘7 ==

Of course, not. You only: have to get sealed bids or' proposals
on purchases 1N excess: ofie$50;000:lexs [foc.. Govt. Code
§252.021(a):

1T, spending over $505000
1. Comply:With alecioIc=or proposal

2. FOlIOWETEVERSERAUICHONMEILOCEUULESESEROUEINAIEXS GOVE
CodersZI55N062(Cl)Hor;
3. Ifi & CONStrUCHONMNLEOIECHRRCONTIDIARAAT ternative

MEtNOUSIOIRPEOCUREMENROUHINECRIMMEXRGOVINEOdE ch.
2269.




CAUTION:  WATCH OUT FOR
CONFLICTS WITH CIT.Y. CHARTER
AND POLICIES ON THIS ISSUE.

©

o Lookiforlowerssamounton bidding threshold!

o Lookiforpronpitnonsiontotnermetnods of
procurement!




Dear. Mr. Handyman:

We Dbudgeted for buying five new cars this year.
Suggested retail 1s $13,000.00 per. car. Our fleet
manager. thinks he can get all of the cars locally by
negotiating with a local dealership for a price less
than $13,000.00. Our city manager. has asked if, we
can do this. What do you think?

Otto 1n beSoto
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Dear Otto: Probably not a good idea! According to Tex.
Loc. Govt. Code §252.062, intentionally or knowingly
making or authorizing separate, sequential or component
purchases to avoid the competitive bidding requirements
is a Class B misdemeanor.

“Component purchases” means purchases of the component parts
of an item that in normal purchasing practices would be purchased
In one purchase. Tex. Loc. Govt. Code §252.001(2)

“Separate purchases” means purchases, made separately, of items
that in normal purchasing practices would be purchased in one
purchase. Tex. Loc. Govt. Code §252.001(6)

“Sequential purchases” means purchases, made over a period, of
items that in normal purchasing practices would be purchased in
one purchase. Tex. Loc. Govt. Code 8252.001(7)
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&‘ Dear Ha‘ft\dyman: &‘

If a sewer lift stationpump blows up, we
can’t wait four to five weeks to advertise for
i\ sealed Bids and dget our city councilfto &‘
Yapprove buying a hew pump. Have ybu ever
seen‘a 500,000 gallon.per day toilet overflow?
It’s not a pretty sight!

£
b1

&‘ &\ Swe et’&% mell In Igfiose Ci ty&\ &\
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WEASSWEET:

YO URTAVERNTECIH OSSN ENEYAURSXCEP T ONISEAV Al I B ERO’
YOURECHAPIENSZS2801 8N ERIIEXASHEO CAl NSOV ELNTTENT
©00 R0 GESHTO AP PIYAIGF
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LHENTITITEU 1 tERP PTOPTI Al ONRC IS O EYRIOREl1 EVERTERNTECESSI LY R0,
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* B PTOCUTEMENTRNECESSALY U ECAUSENOTSUNTOLESECTIINU ANl ERLO!
PUBICEMECMNERYREqUIPIMENGROTROUITETSPTO PENLY I EXSIEO CAGO VI
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= Examples where public health and safety

exception can be used:

#  Negotiation of solid waste collection and landfill' operation
agreements. Browning-Ferris, Inc. v. City of Leon Valley, 590
S.W. 2d 729 (Tex. Civ. App.-San Antonio 1979) writ n.r.e.

M Contracting with temporary day labor agency to provide temps
for garbage collection. Tex. A.G. Opinion No. JC-0281 (Sept. 7,
2000)

M Expenditures to repair. and Improve Ccity Sewer system.
Hoffman v. City of Mt. Pleasant, 89 S.W. 2d 193, 194 (Tex. 1936)

M Purchase of vehicles and equipment used exclusively for solid
waste collection (e.g. garbage trucks and trash containers) Tex.
A.G. Opinion No. JC-0281 (Sept. 7, 2000)

M Contract with private ambulance company for ambulance
service. Tex. A.G. Opinion No. JM-908 (1988)




Other. General EXceptions to Competitive Bid
Reguirements foundiniexs Loc. GoVvi. Code 8 252.022(a)

* a procurements o pPersors professional,  or

® A procurementi orAVOTKTatASIPENormed fand paid
[Or By e 2y A S TERVOTKIPTOUTESSES!

il augdizsics of kil or ¢ riejniiainziy



TCUm‘p Stitive

e Ot her Gene rém id

Requirements foundin Tex. L'oc. Govi. Code 8 252.022(a)

A procurementofiatemsithatiare availableffromonly -one source,
Including:

(A)items thatiareavailablesrromioniy;onesource because of,patents,
COPYrights; SECTELPrOoCESSESTONAturalimonNopolIES;

(B) filmS5manuscriptSHOB 00KSH
(C)/gas; waterand otherduti Ity SErViCESH
(D) captivereplaceEMeENTParniSIOICOMPONENtSHOEgUIPMENt

(E) 6OOKSHpaperSRant G erdioTaryam ater dl SHorapupicdibrary that
are availablesenlyare Mt eI ErSONSHOIGINGIEXCIUSIVENISTTbution

rightsitoxtneimateral S|
(F) managementiSerVi CESINTOVIA E0 JoY RN ONLT0 T HOTO AN Zati ONto 'a
municipaliMUSEUTTING ST KZ0OROTIO LT G 1 YRRV CHsth e
organizaticNnasIPToVIG EU SO Can i e Gl al BTG TNETIENETITS




Other General Exceptions to Competitive Bid

Reguirements foundin Iex. LLoc. Govi. Code 8 252.022(a)
® A purchase’ of: rare bOoOKS; papers; and: other. library
materialsfor.apubliclibrary

* Paving drainage; Streetswideningy, and other, public
IMpProvementsyorirelated imatterSMiaatd eastione=-third of the

N ewnsnt undse z contrzaet 9y wilen 2 daveldeds
participatESH NI ERCONSITICH OO NP U B I CHMPTOVEMENtas
afavicsel oy Suadiizioiar C, Chzigisr 212




_~— Other General Exceptions to.C
Requirements found in Tex. Loc. Govt. Code 8§ 252.022(a)
® Personal property sold:

(A) at'an‘auction by astatelicensed auctioneer;

(B)at'a goingoutiofbusinessisalelneldinicompliance with
SubchaptersETGhapierd v BUSINESS &ICOMmMerce Code;

(C) by apoliticalisubdiviSioniorihisistatefaistate agency of
this state;orzanientity ofrtheiederaligovVEernmenti+o

(D) Under@aninteriocallcontiactforaCooperativepurchasing
administered byayegionaliplanningicommissioniestablishedunder
Chapter;8915

* Servicesiperformmet byInlINOIOTESEVETElYINISanled IPErSoNs;

* GoodsipurchasedbyINunicipalitysorgsubseguentietailisale’by the
municipality:

= Electricity:
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Tex. Loc. Goyvt. Code 3252.022(d)
The Alternative Methods Exception

[his chapter does nots apply. to. an expenditure
described by Section 252:021L(a) it the governing_body
of a municipality determinessthattarmethod described

by Chapter.2269; Gmm*e provides a better

value for. thessmunicipalityswi ‘espect to that
expendituresthanStheNproceduresmdescribed sin this
chapter=sand Sthesmunicipality Sad optsSiandauses: a
methodrdescribed ingthaticiiapterawithirespectitorthat

expenditure




AddItionaliexceplicns, to)Cempetitive
procurementireguirements.

Purchases madeundersacontractiwithithe State of lexas
{0 participatein therGeneral BSeryicessCommission' state
purchasing programlexslfioCRGEOVINEo0deIS27 1083

PUrchasesstnrougniasCo0PEraivVeERpUrcnasingaprogram
with anotherd 6 CcallgOVENMENTIoT At SIStatEfoTFanother state
or, With=asl 0 Cal BCOGPET At VEROY O el Zati OO T S N1SESTatesor
cplaylgpseus 126 Lae, oy, Coels 2741102

Higeiesss petds undse fsdsel sugaly sensedulss of s

Uplitsle) Sikitas Clapnsrzl Siapviess Administration. T2 Lo
Govt: Codels2yAN 08




Dear Mr. Handyman:

So just what kKind of notice Is required for
soliciting competitive sealed bids or

proposals?

Woody in Oak Leaf

&




Dear Woody: That’s an easy one!  Tex. Loc.
Govt. Code 3252.041 spells it all out for you.

In general:

If there Is a newspaper, published Ifithereis no

In the city: newspaper published
INithecity, postithe
noticeat.city hall for
d4daysbeforethe

1. the time and/ place wherertne
pids: of, proposalst willsbe
opened; and read aloudmust

: pid jopening'
pe publishedfatileastsoncerd ¥ s
week: fof, tWoy CONSecutive — —
weeksiand ad
ad
2. the Tirsts Noticer MmMusts e open

published Deforer thes a4t
before the daterofatherpid
opening:
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Dear Handyman:

Some purchases, like certain software
applications do not lend themselves to
a bidding process?

Judge Roy in Pecos




Dear Judge: Not to worry. Tex. Loc. Govt. Code §252.021
allows you to make certain high technology purchases using
the sealed competitive proposal method.

First, when soliciting initial guotations; must state the relative
Importance of price and other, factors'on which the proposals
will'be evaluated. Tex. LoCy GOVl Code §252.402(a).

Tex. Loc. GoVi: Code 8252:042(b)itheniallows you to diSCUSS
those proposalsiwithithegualified vendors:submitting the
proposals solongasyougivVEEVETYyone the opportunity to
meet with youand reviSetneir;proposal.




“High Technology/Procurement”
Tex: LocGovisCodes252:001(4)

...the procurement ofsequipment; goods; Or. Services of a highly
technicalinaturesinciuding:

(A) data processingreguipmentandisoitwarerandsirmware used in
conjunctoniwithidataiprocessingequipment

(B) telecommunications  equipment ands radiorandsmicrowave
SYStemS

(€) electronicdistributed: control: systems; inciudingsbuilding
energysmanagement systems; and

(D) techmecaliservices related to those items




‘ ; CAA TEXAS CITY ATTORNEYS ASSOCIATION

Vi rlziniely/enizins

VVENUSTIROPENECIISOIMENINGUSTON A EVWANVATEY
line orojece, Wa epseiae] feijsifeiplesis eghigls
IOWALICUErSANCROUNGRoUEthatinehas three
UNTHNISHEUN OPSIHECAUSENIENasnN t been
PEYINONNISISUDCONactors and suppliers: Do
WENIWVENGIG OMVIHISthENI oW DIddEer?

Worrnied i \Wichita Falls
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Dear Worred: Den‘t be!l he key phrase Is:

~lowest pidder”

ex. Loc. GOVl @@magmw&g@d) alIOWSFar Gty tO

award s a Conitre objectlve

making cl aemmsl
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WARNING: TEX. LOC. GOVT. CODE §271.027(B)

For certain public works projects, you MUST notify
the low bidder and provide an opportunity to present
evidence to the city council or the city council’s
designated representative as to why the low bidder
should be considered the lowest responsible bidder.
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Mr. Handyman:

Our. purchasing departmentikKeeps . sending
out requestsiorbidssorarchitectural;
eNngINeenng anaSUVeEyINgISENVICES DULNEY
Can it getanyoNnEROI0IVENSINPTICENOINEIT
SSpvigss, Wikl aire) on?




o~ Dear Star:

The Professional Services Procurement Act (lex. Govit. Code
Ch. 2254) prohibitsra city fromibidding the following
professional’Services:

() accounting (Vi)loptometry

(Ir) architecture (vu) professmnal

(i) landscape |
architecture X ‘ tate appraising




4 Contracts for Architectural, Engineering, and
Surveying Services — Tex. Govt. Code 32254.004

(@) In' procunngrarchitecturali engineenng; o land surveying
SErvices; agovernmentalientitysshall:

() firsty selectathesmostanghlyagualified sprovider; of; those
SENVICEST ONTHENRASISTOTNGEM O Sirated  COmpPELENCe: and
gualificatiensyrand

(2) thentattempIeIENGH BtER tHRNTEinTOVIGErfaicontract at
sfzlifzilel fecisonzls ories,

(1) formallyend Neg oL ati ONSIVI tHHaipToViders
(2) selectin eEMEXTINOSTINIGHIYAG Ul T €0 providerssand

(8) attempPINte NI EYOTIERRCONII ACTRNMITHRINAISprovider at a
fair and reasonai|ExpTiCes




Dear Handyman:

Our public works director doesn’t want
to require payment and performance
bonds on smaller contracts to save
money. We have never had a claim.
What do you think?

Thomas In Jefferson




. Dear Tom:

Payment and performance bond reguirements are
spelled outinilexs Govis Code Ch: 2258. In'short, with
respect o publictWOrKSICONLIACLS:

E0NTPUBICAWGTKSICONTIaCtis

Paymentbondireqgu
more than $s05000

§22531024(&)(2)and. ® -
=
s o T

PErformanGCeEMOHUNEGUINEUNTRNENTR]IC
Wi ganirzat is for mors iz £100,000)
(12 Clavi, Cacls, §2258,024 (21) (1))

e

N\ _

i
Y



CAUTION: TEX. GOVI. CODE 8§82253.027

If a governmental entity failS to' obtain from a prime
contractor, a payment: bond: as reguired: by Section
2253.021:

(1) Entity IS subjectito the same liability that:a surety
would have ifithe surety had issued fa payment-bond;
and

(2) a paymentsbondrbeneniciarysentitied storarlien on
money dUue tothe primecontracior:

" CAUTION
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Mr. Handyman:

Our contractor has run into some unpredicted
rock on a water line project. The contractor
says this is extra work and wants more $$$$ for
that work. We are too far into the project to
solicit new bids. What do we do?

Wilma in Fredricksburg




Wilma: All is not lost. City’s can, with some
limitations, agree to change orders involving an
increase OR decrease in contract price without

re-bidding the contract.

Tex. Loc. Govt. Code §252.048(d) allows:

* Increase of contract price not greater than
25% of original bid award

 Decrease of contract price not greater than
25% of original bid award with contractor
consent




Y ATTORNEYS ASSOCIATION

Additional Note on Change Orders

1. City Council can delegate authority to a city
official to approve change orders of $50,000
or less. Tex. Loc. Govt. Code §252.048(c).

2. City Council in cities with population of
300,000 or more can delegate approval of
change orders of $100,000 or less on public
works contracts . Tex. Loc. Govt. Code
§252.048(c-1).
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~——Additional Topics Recommended for Review

e Alternative Methods of Procurement;:

Design/Build, Construction Manager-at-Risk,
E163

e Conflicts of Interest: TLGC Chapters 171 and
176.

o« “Best Value® Awards and the factors that can
be considered.

Prop




~—Additional Topics Recommended for Review

 Alternative  Methods of Procurement:
Design/Build, Construction Manager-at-Risk,
etc.

» Conflicts of Interest: TLGC Chapters 171 and
176.

« “Best Value®™ Awards and the factors that can
be considered.

« Various provisiensiregandingitne sale of real

Property:
o« Statutes: requirngroeroethenwise authorizing
f

awarding bidsthasedionibemnagiesident of the
City.




THANK YOU FOR YOU FOR DOING WHAT YOU
HAVE CHOSEN TO DO WITH THIS PART OF
YOUR PROFESSIONAL LIFE. ENJOY THE
KNOWLEDGE THAT WHAT YOU DO TODAY FOR
THE CITY OR CITIES YOU REPRESENT CAN
POSITIVELY AFFECT THE LIVES OF THE
RESIDENTS AND LOCAL BUSINESSES YOU
SERVE FOR YEARS TO COME!
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