
ROAD CONSTRUCTION 
LITIGATION 

 
 

Lessons from experience 



L. S. EQUIPMENT CO. INC. dba 
LONE STAR EQUIPMENT 

COMPANY v. CITY OF PALESTINE 

• Construction of a road from a U. S. Highway to a 

poultry plant being constructed in the City of 

Palestine 

• Important that road be usable in time to get plant 

operating 

• Texas Department of Agriculture project grant paid 

for ½ of costs 

 



L. S. EQUIPMENT CO. INC. dba 
LONE STAR EQUIPMENT 

COMPANY v. CITY OF PALESTINE 

• Lone Star sued the city for breach of contract 

• Failure to pay what was owed under the contract 

• Under the immunity waiver of Chapter 271, 

Texas Local Government Code 

• Jury verdict for almost a half million dollars, 

exclusive of attorney’s fees and interest 

 



EARLY 
TROUBLES 

• Preconstruction Meeting 

• Contractor expressed 

concern about use of road 

during construction 

project 

• Lesson learned – 

document 

understandings about 

concerns 

 



EARLY 
TROUBLES 

• Slow start 

• Concern expressed by city officials 

that contractor wasn’t getting started 

quickly enough 

• Lesson learned – document concerns 

about delays in construction 

 



EARLY 
TROUBLES 

• Survey 

• Contractor claimed to not have 

survey data for entire project 

• Project scope changed as budget 

changed 

• Lesson learned – document when 

survey documents are delivered 

 

 



EARLY 
TROUBLES 

• Extra Material 

• Contractor claimed to 

have placed “a lot” more 

material than 

specifications called for 

• Lesson learned – document 

when claim for additional 

material is mentioned 

• Lesson learned – document 

that claims procedure must 

be followed 



LATE TROUBLES 

• Inadequate thickness/slippages in asphalt 

• First involvement of counsel 

• Contractor changed counsel 

• Lessons learned – counsel should be involved earlier 



LATE 
TROUBLES 

• Notice of default 

• Contractor was 

stubbornly refusing to 

complete project until 

other issues resolved 

• City issued notice of 

default 

• Lessons learned – Read 

the contract 
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POST MORTEM 
  

• Experts 

• Make sure that experts are 

well-versed and easily 

understood 

• Experts who worked on 

the project may not be the 

best witnesses 

• Experts who state 

absolutes and then back 

off are not the best 

witnesses 

• Penny-wise and pound 

foolish 

 

 



POST MORTEM 

• State standard contracts 

• Presume that the language 

is pro-city 

• But there is language that 

can be used to be pro-

contractor 

• Jury is not concerned with 

contract language 

• Summary Judgment 

• Appeal 



POST MORTEM 

• Communicate with client 

• In writing and orally 

• Early and often 

• Understand that council 

members 

• Change 

• Don’t recall earlier 

briefings 

• Make sure that the cost of 

litigation is understood and 

accepted 

• Make the staff and the council 

partners in the decision-

making process 
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