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Dear Mr. Handyman:

What are some: or the pasic tools

Irzt dn Selsip




%ear Ima: The following tools are always in my toolbox:

sllocallGovernment:CoderEli. 2525 Purchasing and
ContractingfAuthornty,efiiMunicipalities”

sllocallGoyvernmentieoderei 2vdi s Purchasing and
Conirzietirie] Avtnorisy of Vuniciozlitiss Se)uigiii=s
and ECenaiMOuTERISOCal NeOVENTITENLS

JClovarnmant Cods € 2253 “Puolic Wer
Pariormzcines el Paymsnt Soriels

JCovarnmant Cods €, 2254 “Drofassionzl SeEaviess
Procurarnsnt Ao’

Govarnment Cocla Ci), zz 9 “Contrzetine) cile
Ddlivery Procsdurss for Consiruction Projeets

Wy City Criziriar
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Mr. Handyman:

| thought state law covered all | needed
to know about city purchasing. Why do
| need my city charter??

Cowboy In Arlington




Dear Cowboy: When | started out, | used to ask the same
question. | often used to forget to look at my city charter. But
Tex. Loc. Govt. Code §8252.002 states:

ANy provision inithe charter of:a home-rule
municipality: that relates to the notice of
contracts, advertsement of: the notice,
requirements for: the taking of:sealed bids
paseds on  specifications:  for  public
IMProVements O pUrchases, the manner: of
puBlIcl S opening BIdss or reading them
aloudy o thesmanners ol letting contracts
andstnatissinsconilict Wit this: chapter
CONUEOISTOVER S tISEchapter: unless  the
governmnaaaadiaitaesmunicipality elects to
Na/etiiS ChapleRSUpErSedetine charter.
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MIrSHandyman:

[Fdonitthavertoinidreverytningyd o2l AN ad  oTd o
SealedsbidsTeverystmenisnad stor o Uy sas DOXS 0T
PENCIISTITWOUIAdFCOSTEMENMOorertnantgoingrtostne
Storertorbuytnepenciis!

EIVISSIMEMeEmpnIs
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Dear Elvis: %

Of course, not. You only: have to get sealed bids or proposals
on purchases 1N excess: ofe$50;000:lexs [foc.. Govt. Code
3252.021(a):

1T, spending over$505000
1. Comply: With it IDICENO proposal

2. Follow: reve 0 ex Govt

3. If. a const ternative
MEtNOUSIOIFPEOCUREMENROUHINECRIMMEXREOVINE0E ch.




CAUTION:  WATCH OUT FOR
CONFLICTS WITH CITY. CHARTER
AND POLICIES ON THIS ISSUE.

©

SOME ClILY CHARIERSIANDIADOPLED ClLIY
POLICIES S EECONJTAINFATEOWERAMOUNT
THATNIRIGGERSHHEIREQUIREMEN SO SEEK
COMPEIHIVEBIDSIORIPROPOSALSI OHERS
MAY NO FAEEOWICOMPELINIVEIPROPOSALS OR
ALTERNALIVEEMEANSIOEPROCUREMENT:




Dear Mr. Handyman:

Qur city. council has authorized and budgeted for
pbuying five light cars this year. [\he suggested retail
price for each car iIs $13,000.00. Our fleet manager.
thinks he can get all of the cars locally Dby
negotiating with a local dealership for a price less
than $13,000.00. Our city manager. has asked if, we
can do this. What do you think?

Otto 1n beSoto




‘ FCAA TeEXAS CITY ATTORNEYS ASSOCIATION —

Dear Otto: Do you want to risk going to jail and losing
your job? According to Tex. Loc. Govt. Code §252.062,
intentionally or knowingly making or authorizing separate,
sequential or component purchases to avoid the
competitive bidding requirements is a Class B
misdemeanor.

hases of the component parts
ractices would be purchased
252.001(2)

“Component purchases” me(G—=
of an item that in normal pu
In one purchase. Tex. Loc. 6’

made separately, of items
uld be purchased in one

“Separate purchases” m
that in normal purcha
purchase. Tex. Loc. Go

SUNALD
“Sequential purchase = ﬂmade over a period, of
items that in normal @G‘ ~/& Wwould be purchased in

one purchase. Tex. Loc.{‘& : Dg,,@lﬂ)
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- Dear Handyman:

s‘ If a $1233 000.00 &ewer I|ftxstat|on pump |
blow's up, our wastewater department can't
walit four to five weeks to advertise for sealed

gs bids and,get our ¢ity council to approve %
buying Snew pump. Have §'ou ever Seena
5005000 gallon per day:toilet overflow? It's
not a pretty sight!

5\ 5\ Sweet&%mell N Isfiose City‘sﬁ 5\

L
L
L
L
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WeEdFSWEE:

ASSUIMINGRYOUTECILYACHANIETA0 O ESITOTPLEVENTRY G UN LOTH
USIHGRtTEMISY O URTAVERHLEENPOSSINIEREXCEPUONSHNESTALE
| VWAV, 01 ERLORY O UR N AESI U AU O E@H AP TES20 2RO TRUHE
JIEXASIEOCAUNSOVENNMENTIEO U EXU G ESHN O AP PIYALGH

* B PIOCUTENTENTRT U ERNECAUSEROTRARPU D] CRC Al A YRt USLEGUITES
LHENTITITEU 1 tERP PTOPT Al 0RO IAMTT O EYRIORNEl1 EVERTERTECESSI LY 0T,
LHESMUNI C1IP ALY SEIESI U ENSROTRIONPTESETVERUTERPTOPENLLY SO TISUTE
MU C1IPAILYFRIEXSIE0 CRGOVIREO U EiszoziUz2(2) ()

* B PTOCUTEMTENIN ECESSALYRORPTESELVEROIIPTOECTRITERP UL CR eI U
OISS I ELYROIRUTERUNI C1 P LY SELESI G ENTSTRIEXENIE0 CEGOVERE0 U E
SzoziUz2(2)(2)

* B PTOCUTEMENTENECESSAY U ECAUSENOTSUNTOLESECTIINU il &g SO
PUBICEMECNERYREqUI PINENGEROTROIETSPTOPENLY I EXSNIE0 CGO VIE
Clojels 72572 10272 (2)) (%)



= Examples where public health and safety

exception can be used:

#t  Negotiation of solid waste collection and landfill" operation
agreements. Browning-Ferris, Inc. v. City of Leon Valley, 590
S.\W. 2d 729 (Tex. Civ. App.-San Antonio 1979) writ n.r.e.

M Contracting with temporary day labor agency to provide temps
for garbage collection. Tex. A.G. Opinion No. JC-0281 (Sept. 7,
2000)

M Expenditures to repair. and Improve Ccity Sewer system.
Hoffman v. City of Mt. Pleasant, 89 S.W. 2d 193, 194 (Tex. 1936)

M Purchase of vehicles and equipment used exclusively for solid
waste collection (e.g. garbage trucks and trash containers) Tex.
A.G. Opinion No. JC-0281 (Sept. 7, 2000)

M Contract with private ambulance company for ambulance
service. Tex. A.G. Opinion No. JM-908 (1988)




Other. General EXceptions to Competitive Bid
Reguirements foundiniexs Loc. GoVvi. Code 8 252.022(a)

* a procurementaorapersonal;proressional, or

| a ProcurementioraWoTKI At SIPErormed fand paid
for By e 2y JaSTERVOTKIPTOGTESSES

* 1 a pPUrGHaseloTian o oYW GHIEOTAVAY,



0 Competitive Bid
Requirements foundin Tex. L'oc. Govi. Code 8 252.022(a)

A procurementofiatemsithatiare availableffromionly-one source,
Including:

W Other General Exceptions t

(A)items thatiareavailablesrromioniy;onesource because of,patents,
COPYrights; SECTELPrOCESSESTONAturalimoenNopolIES;

(B) filmS5manuscriptSHoB 00KSH
(C) gas,wateryand JotheritilItyISENVICESS

(D) captivereplaceEmMeENIPartSIOCOMPONENTSHOTEqUIPmMent

(E) bOOKSTPAPErSHant IotHerdi BT aryamater al Sy orsaipubliciibrary that
are availablesen1ya eIt eI ErSONSHOIGINGIEXCIUSIVEISTrbution

rightsitotneimateral S|
(F) managementiSErVI CESINTOVIA E0 JoY RN ONLT0 T HOTO AN Zati ONito \a
municipalimUuSEuNREET K0 ONOTIOTHETA ACI | YAORVITI CHRIE)
organizationinasypreVIaEC SIGNI T Ca i Aan Gl OTIGTHETINENEN TS




" Other General EXCEptions 101G

Reguirements foundin Iex. LLoc. Govi. Code 8 252.022(a)

® A purchase of; rare bOOKS; papers; and other. library
materialsfor.a publicilibrary

* Paving drainage; Sstreetswideningy and other. public
Improvementsyorirelated imattersmiiatideastionesthird of the
COStiSHtouepaid Iy IOrANTOUgHISPECIal IaSSESSMEntsHevied
on propertytnatawvil I0ENENTIroMINENMPTOVEMENTS

* AT pUBIICEMPTOVEMENTENT O] ECTANEI rEad y S NI NT 0T eSS,
authorized Iy ANENWOIETSIOTRNENNUNICIPAl Ity OTAWVHICHNEre
b elgfldianey of funeds for camalstine s ofojsds iy
accordanCewItiRNERn] STt i UTHOSESTAUTHOTized loy ihe
VOLEers

AN eWnisnt unesr 2 gonirast oy wilen 2 dsvelodss
eelpilgectiss in is gonsittustion of 2 guslie ingrovsmsntes:
graviesel oy Syaaiziaisr C, Chzioiar 212




W OtherGeneraIExceptiWC
Requirements found in Tex. Loc. Govt. Code § 252.022(a)
® Personal property sold:

(A) at.anauction by astatelicensed auctioneer;

(B)at'a goingoutiofibusinessisalelneld in'compliance with
SubchaptersE N CGhapierd v BUSINESS &ICOMMerce Code;

(C) by apoliticalisubdiviSioniofihisistatefastate agency of
this state;orzanientityortheiederaligovernmentso

(D) Under@aninteriocallcontiact¥oriCooperativeipurchasing
administeredbyayegionaliplanningicommissioniestablished tnder
Chapter;891H

* Servicesperormet iyabl INTIOESEVETEYINSab]e0 INEISONS;

* GoodspurchasetbyEununicipalityaorgibsSeguentietailisale’by the
municipality;

= Electricity:




V
Tex. Loc. Govt. Code 3252.022(c)
The Municipally OwnedUtility’ Exception

This chapter does not apply. to expenditures by a
municipally owned electric or gas utility or unbundled
divisions of a municipally-owned electric or. gas utility
In connection withrany: purchases by the municipally
owned utility: or divisions: of; a municipally: owned
utility  made in accordance  withy  procurement
procedures adopteds by a resolution: of the body
vested with  authonty forrmanagement and operation
of the municipally=owned L,m[w OrItsEdivisions: that
sets out the public U'ee s gg perachieved by those

exempt a mun|C| Y/ W Utintysiromeanyother
applicable stattte; CHatEProVISIONNOIOrdINanCe:
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Tex. Loc. Goyt. Code 3252.022(d)
The Alternative' lMethods Exception

[his  chapter does: nots apply. toT an expenditure
described by Section 252:021 ()it the - governing _body
of a municipality determinessthattarmethod; described

by Chapter.2269; GO'V'ETT'ITHETWE provides a better

value for. thessmunicipalitysswi ‘espect to that
expendituresthanSthemproceduresmdescribed sin this
chapter=sand Sthesmunicipality Sad optsiand s uses: a
methodrdescribed ingthatsciiapterawithirespectitorthat

expenditure




AddItionallexceplions 1o Cempetitive
procurementreguirements.

Purchases madeundersacontractiwithithe State of lexas
{0 participatein therGeneral BServicessCommission: state
purchasing programalexsfoCRGoVINEoadeIsS2yA 0638

PUrchasesstnrotgn S asCo0pEraivVeERpUrcHasingaprogram
with anotherdoCcallgoVErNMENTIoT At SIStatEeTianotherstate
or. With " a0 Cal BCOOPET At VEROT T &l Zali O WO TSNS EState s of
another statem i EXNLIOCRGEOVINEOU ISy M 02:

Higeiesss s undsre fgdsel sugaly sensedulss of s
Vpljtsle) Sitzitssy Clapiarzl Ssapviess Adminisirziion. T2 Log
GOV COUEISZyA N Us)




Dear Mr. Handyman:

So just what Kind of notice Is required for
soliciting competitive sealed bids or

proposals?

Woody in Oak Leaf

/iy




Dear Woody: That’s an easy one!" Tex. Loc.
Govt. Code 3252.041 spells it all out for you.

In general:

If there Is a newspaper, published Ifithereis no

In the city: newspaper published
INithecity, postithe
noticeat.city hall for
d4days beforethe
D1d IOPENINg:

1. the time and/ place;wherertne
pids: of, proposalst willsbe
opened; and read/ aloud must
pe publishedfatsleastsoncera
week: for, twoy Consecutive
weeksiand

2. the T1irste noticer musts DE
published DEeforer ther 4t
pefore: the datey ofatheroid
opening:




- lex. Loc. Govi. CWBZW

: Procedures for. Electronic Bids or Proposals

1. BidS or proposals under. €hapter 252 can be
received through electronic transmission if
the city council/commission adopts rules to
ensure the identification, security, and
confidentiality of electronic bids or. proposals
and to ensure that the electronic bids or
proposals remain: effectively unopened until
the proper time.

2. Not required to be sealed If. submitted
electronically in compliance with the rules and
procedures established by the city.
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/ -
Dear Handyman:

Some purchases do not lend
themselves to a bidding process, like a
financial software package for our
accounting department that does not
even know what it wants?

Judge Roy in Pecos




Dear Judge: Not to worry. Tex. Loc. Govt. Code §252.021
allows you to make certain high technology purchases using
the sealed competitive proposal method.

First, when soliciting initial guotations; must state the relative
Importance of price and other, factors'on which the proposals
will'be evaluated. Tex: LoC, GOVl Code §252.402(a).

Tex. Loc. GoVi: Code 8252:042(b)itheniallows you to diISCUSS
those proposalsiwithithegualified vendors:submitting the
proposals solongasyougiVEEVETYyOne the opportunity to
meet with youand reviSetneir;proposal.




,,—/

“High Technology Procurement”
Tex: LocGoVisCodes252:001(4)

...the procurement offequipment; goods; Or Services of a highly
technicalinaturesinciuding:

(A) data precessingreguipmentandisoitwarerandhirmware used in
conjunctoniwithidataiprocessingeqguipment

(B) telecommunications: equipment ands radiorandsnicrowave
SYStemsS

(€) electromcrdistributed: control: systems; inciudingsbuilding
energy;management systems; and

(D) technmicaliservices related to those items
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P

Vi rlziniely/enizins

V/ENUSHOPENECSOIMENICSTON A EWAVALET,

"
> - -~ L)

cornirzicior wWinle Wes lew/ ejelelsifzigleljeitigle
OIS SIANEN TASITEENUNHNISHEC JORS that
cl ECUITENTH VAN ESUDJECL O SUDCONLIACLOT,
andistuppliersclaimsiornon-payment: \We
dondihiavestorgowiththelow bidder, do we?

e

Worried in Wichita Falls




e

Dear Worried: Den‘t be!l jhe key phrase Is:

~loWest picder”
ex. LoCh GOVl Sia CItY o
awarda GOl objective

Making WG
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1

WARNING: TEX. LOC. GOVT. CODE §271.027(B)

If you do not award a contract for certain public works
projects to the lowest bidder, you MUST notify the low
bidder and provide an opportunity to present
evidence to the city council or the city council’s
designated representative as to why the low bidder
should be considered the lowest responsible bidder.




y

Mr. Handyman:

Our. purchasingdepartmentikKeeps sending
out requestsiorgbidssorarchitectural,
eNngINeenngandSurvVEyINg ISErVicesybutithey
Caniti0etianyONENO I IVENSIIPTICENO It EIN
SSpvidss, WiELES gaine) on?

Sitzir in rloliyweaogel Peig




= Dear Star:

The Professional Services Procurement Act (lex. Govt. Code
Ch. 2254) prohibitsra city fromibidding the following
professional Services:

() accounting (Vi)loptometry

(if) architecture (vu) professmnal

(1) landscape
architecture ¥ ‘ ‘ tate appraising




o Contracts for Architectural, Engineering, and
Surveying Services — Tex. Govt. Code 32254.004

(@) In' procunngrarchitecturalis engineenng; or land surveying
SErVIiCes; agovernmentalientitysshall:

() firsty selectathesmostanghlysgualified \provider; of; those
SENVICEST GNIHENRESISTOTIRGEMOISrated S CompPELeEnce: and
gualifications{sanc

(2)thenattemp oI E0 0L ateMVI T atipTOVIdEalcontractiat

afal a0 N eSO ENTICER

(b) If & satiSTACIorySCONTaCacannOtMoeENNEegotiated \with the
mostnighly:gualiiietprovidermneentity sal |

(1) formallyend M egotiati oSt atiproviders
(2) sele

fair-and reasonab]EYPTICES




~— Dear Handyman:

In order to save money, my public
works director doesn’t want to require
payment and performance bonds on
smaller contracts. We have never had
a claim. Should we continue to require
these bonds?

Thomas In Jefferson




" Dear Tom:

Payment and performance bond reqguirements are
spelled outinilexs Govis Code Ch: 2258. In'short, with
respect to publicWOrKSICONLIACtS:

[f:the cContractiSHo!l $Z20y000Fapayment
boNdiSIrEqUITEAROIPTOIECIRNENNTENESHOTSUPPIIErsS
dNd ISURCONTACIOISIIIEXNEOVINEOTEY
32295 02:1() (2)#iu

Ifigls gagirzat |5 for mars iz $100,000), =
gsgiatigs gonel is raejuirsd to orotsat
iSipligrast of ins ejiy (T2 Govi, Coels,
S239,02:0 1) (1))

00)
=
|

%=
Sy

=L

N\ _

i
Y
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CAUTION: TEX. GOVIL CODE §82253.027

If a governmental entity failS to obtain from a prime
contractor. a payment: bond as reguired by Section
2253.021:

(1) the entity IS SUbject Lo the same liability: that: a
surety would havefithe surety had assued a payment

bond andifithe entity had obtained thelbond;and : _E"E"UTIDN

(2) a paymentibondibeneficiarystentitied toratlienton
money due to thepPrimeicontractorgnithessameimanner
and to the same extentdasuinelpunb]ICWOTrKECoNtract
Were subjectitor SUbChaptersd mEHapterab8iRroperty
Code.
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Mr. Handyman:

Our contractor has run into some tough rock
we did not realize was in the way of our new
water line project. The contractor says this s
extra work and, well, you know, he wants more
$$$$ for that work. We are too far into the
project to solicit new bids. What do we do?

Wilma in Fredricksburg




Wilma: All is not lost. City’s can, with some
limitations, do change orders involving san
increase OR decrease in contract price without
re-bidding the contract.

Tex. Loc. Govt. Code §252.048(d) allows:

* Increase of contract price not greater than
25% of original bid award

 Decrease of contract price not greater than
25% of original bid award with contractor
consent
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//

Additional Note on Change Orders

1. City Council in any city can delegate authority
to approve change orders to a city official of
$50,000 or less. Tex. Loc. Govt. Code
§252.048(c).

2. City Council in cities with population of
300,000 or more can delegate approval of
change orders of $100,000 or lesson public
works contracts . Tex. Loc. Govt. Code
§252.048(c-1).

Nichols, Jackson, Dillard, H & Smith, LLP




~—— Additional Topics Recommended for Review

e Alternative Methods of Procurement;:

Design/Build, Construction Manager-at-Risk,
E163

e Conflicts of Interest: TLGC Chapters 171 and
176.

« “Best Value® Awards and the factors that can
be considered.

Prop




~—Additional Topics Recommended for Review

 Alternative Methods of Procurement:
Design/Build, Construction Manager-at-Risk,
etc.

» Conflicts of Interest: TLGC Chapters 171 and
176.

« “Best Value®™ Awards and the factors that can
be considered.

« Various provisiensiregandingitne sale of real

Property:
o Statutes: requirngrerothenwise authorizing
f

awarding bidsthasedionivemgiesident of the
City.




THANK YOU FOR YOU FOR DOING WHAT YOU
HAVE CHOSEN TO DO WITH THIS PART OF
YOUR PROFESSIONAL LIFE. ENJOY THE
KNOWLEDGE THAT WHAT YOU DO TODAY FOR
THE CITY OR CITIES YOU REPRESENT CAN
POSITIVELY AFFECT THE LIVES OF THE
RESIDENTS AND LOCAL BUSINESSES YOU
SERVE FOR YEARS TO COME!

Kevin B: [Laughlin
Nichols, Jackson; Dillard; Hager & Smith, LLP
500:N. Akard, Stnte 1800
Dallas; Texas 75201

RPhiones 214-965-9900
WAL AiS.com
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